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An Act to make provision to require Ministers of the Crown and others when
making strategic decisions about the exercise of their functions to have regard
to the desirability of reducing socio-economic inequalities; to reform and
harmonise equality law and restate the greater part of the enactments relating
to discrimination and harassment related to certain personal characteristics; to
enable certain employers to be required to publish information about the
differences in pay between male and female employees; to prohibit
victimisation in certain circumstances; to require the exercise of certain
functions to be with regard to the need to eliminate discrimination and other
prohibited conduct; to enable duties to be imposed in relation to the exercise of
public procurement functions; to increase equality of opportunity; to amend
the law relating to rights and responsibilities in family relationships; and for
connected purposes. [8th April 2010]

PARLIAMENTARYDEBATES
Hansard, HC Vol.491, col.476 (1R);Vol.492, cols 553 (2R), 651 (ProgrammeMotion), 655 (Money

Resolution), (Carry-over Motion); Vol.501, cols 142 (1R), (2R), 1111 (Remaining Stages); Vol.508,
col.927 (Lords’ Amendments), 1256 (Royal Assent); HL Vol.715, cols 842 (1R), 1404, 1432 (2R);
Vol.716, cols 211 (Motion for Approval), 298, 367, 518, 574, 878, 964, 1197,1278,1415, 1487 (Committee
Stage); Vol.717, cols 634, 689 (Committee Stage), 1095 (Order of Consideration Motion), 1326, 1414
(Report Stage);Vol.718, col.851 (3R),1738 (Royal Assent).Royal Assent: April 8, 2010.

INTRODUCTIONANDGENERALNOTE

Summary: anti-discrimination and equality law
The EqualityAct 2010 (c.15) (‘‘the Act’’)çperhaps Gordon Brown’s major legislative achieve-

ment as PrimeMinisterçis principally a consolidation measure for Great Britain (not extending
to Northern Ireland); domestic anti-discrimination law (the EuropeanUnion (‘‘EU’’) term) has
been built up incrementally from the late 1960s (within mainly employment law), though, around
2000, the idea of free-standing equality law began to be pushed in the UnitedKingdom.*

The purpose of legislating was originally the simplification of anti-discrimination law, consid-
ered part of NewLabour’s commitment to de-regulating business. It took some time for represen-
tative commercial bodies to realise that consolidation involved harmonisation up (and never
down), according to a political principle of so-called non-regression (articulated by new labour
ministers).

The rhetoric of equality (meaning of outcome) led quickly, through the play of identity politics
(redolent of Ken Livingstone’s Greater LondonCouncil of the 1980s), to ideas about fair discrimi-
nation (not caught by the Act) and, indeed, reverse discrimination, by pressing the EU concept
of positive action to near, if not actual, destruction.**

The Act harmonises the law on sex, race and disability discrimination (dating from the 1970s
and 1990s), but also the newerçpost-2000çprotected characteristics (as they are now called)
of age, gender reassignment, marriage and civil partnership, pregnancy and maternity, religion or
belief and sexual orientation: a total of nine strands of discrimination. It covers public and private
employment, the supply of goods, facilities and services and a great deal more (now called work
and non work).The Act also includes a strengthened public-sector duty to promote equality (of
opportunity), and private and public voluntary positive action, permitting, say, the recruitment of
awoman over an equally (or more) qualified man.
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The law (domestic and EU) has hitherto, in accord with a constitutional concept of equality
(related to fairness), prevented victims of discrimination and their champions from discriminat-
ing. The Act crosses the line into conscious social engineering, with a sociological concept of
equality (and women in the lead), which will undoubtedly be tested in the courts, at home and
abroad (particularly, in the EuropeanCourt of Justice (‘‘ECJ’’)).

The astute noted that,while domestic anti-discrimination law was being harmonised inGreat
Britain, the European Union would remain the principal driver in this areaçwith its definite
concepts and discrete areas of protection.

Law, politics and (even) religion
The Act was a major achievement of the ‘‘Blair babes’’ of 1997 (many the beneficiaries of

all-women shortlists in the Labour party),who, following the surprise election of Harriet Harman
in June 2007 as deputy leader,were permitted by the cabinet to push their sectional single Equal-
ity Bill for Great Britain into Parliament.

And all this during the global recession which began in the summer of 2008, and the scandal
of MPs’ (and peers) expenses exposed day after day by the Telegraph newspapers in May 2009
(and after), right up until the expiry of Gordon Brown’s government in April 2010.

Anti-discrimination/equality law has been bedevilled, not just by the absence of legal clarity,
but by little in the way of objective, academic study across a number of disciplines (history,
economics, sociology, etc.). How did group X become a victim of discrimination? And how may
members of Y be made equal, and to whom? Culture wars in the political arena, stemming from
the 1960s in North America andWestern Europe, make this area highly ideological, and a place
where many fear to trend. Rational criticism has been perceived, too often, as sexism or
racismçor some other ism, defined by promoters of separate identities.

Some of the characteristics of religionçbelief, moralising, schismçinfused the parliamentary
debate (and Baroness Deech, an academic, in committee in the House of Lords on January 25,
2010, made this very point: ‘‘Equality, human rights and freedom have become in themselves a
religion or a philosophical beliefçalmost organised, in fact, given the number of bodies that exist
to enforce them’’ (Hansard,Vol.716, col.1230)).

The Act was supported outside Parliament by, what is seen increasingly to be, an equality
industry of activists, academics and consultants (so-called stakeholders), and opposed within the
legislature by pro-business Conservatives, those committed to equal rights (under the human
rights convention) and those sceptical of this sort of state intervention in civil society.

The equality industry is in the business of new values. And that, historically, has been the
preserve of religion, and the churches. Thus, the major struggles over the Bill, in the House of
Lords, were polite battles in that particular culture war; in which ministers, barely concealing
their distain, had to tactically surrender to religious interests in order to get their Bill. Baroness
O’Cathain told theHouse of Lords, at second reading on December 15, 2009:

‘‘On careful reflection, I believe that equality is morphing into an

ideology hostile to the Christian faith. I accept that many Members of

this House never intended this to happen, but at grass roots the equality

and diversity agenda is causing increasingly severe problems for Chris-

tians in many walks of life...’’ (Hansard,Vol.715, col.1441).
The Islington marriage registrar caseçinvolving a black woman who was religiously opposed

to civil partnershipsçseemed to indicate, during the passage of the Bill, that the courts were
on the side of gay rights activists in the workplace: Ladele v London Borough of Islington [2009]
EWCACiv 1357 [2010] 1 WLR 955 (December 15, 2009).The view of the local MP, EmilyThorn-
berry, in the Public Bill Committee (‘‘PBC’’), was clear: ‘‘[S]he was employed to do a job and
she should have just done it. If she did not like it, she should have got another job’’ (PBC (Bill 085)
2008-2009, col.307).

The solicitor general, Vera Baird QC MP, had revealingly wound up second reading in the
House of Commons onMay 11, 2009,with a radical peroration:

‘‘For poorer people, black, white, old, young, straight, gay, women or

men, disabled or able bodied, this Bill will enlist public authorities to

come to your aid and alleviate your socio-economic disadvantage. For

believers and non-believers struggling with bias, this Bill will help you.

For our gay, lesbian and transgender fellow citizens, we honour your

struggle and we are legislating to see it fulfilled: you may think that this

Bill is for you. To disabled and older people: this Bill is undoubtedly
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yours ... To black and minority ethnic people we say: here is your future.

Heightened opportunities and fair treatment are in sight: this Bill is for

you. To women—half the population, hamstrung by low pay and historic

discrimination—here at last is a great lever to change culture. This Bill is

undoubtedly for us.’’ (Hansard,Vol.492, cols 646^7).

Domestic legislation
Anti-discrimination law fromWestminster evolved piecemeal over four decades, as to prohib-

ited conduct and protected groups. Below is a list of only the principal statutes, and the key
concepts:

Upto (and including) 2000

* Race Relations Act 1968 (c.71) (direct race discrimination);
* Equal Pay Act 1970 (c.41) (discrimination within employment, as

between men and women);
* Sex Discrimination Act 1975 (c.65) (direct and indirect sex discrimi-

nation, including marriage, in employment and other fields);
* Race Relations Act 1976 (c.74) (direct and indirect race discrimina-

tion, in employment and other fields);
* Sex Discrimination Act 1986 (c.59) (amending the law on sex

discrimination);
* Disability Discrimination Act 1995 (c.50) (unjustified direct discrimi-

nation, in employment and other fields); and
* Race Relations (Amendment) Act 2000 (c.34) (extension 1976 Act

above to police and other public authorities plus duty to promote

equality of opportunity and good relations).

After 2000

* Race Relations Act 1976 (Amendment) Regulations 2003 (SI 2003/

1626) (transposition of EU 2000 Race Directive [see further below]);
* Employment Equality (Religion or Belief) Regulations 2003 (SI 2003/

1660) (transposition of EU 2000 General Framework Directive [see

further below]);
* Employment Equality (Sexual Orientation) Regulations 2003 (SI

2003/1661) (transposition of EU 2000 General Framework Directive

[see further below]);
* Disability Discrimination Act 2005 (c.13) (extending the 1995 Act to

public authorities);
* Employment Equality (Sex Discrimination) Regulations 2005 (SI

2005/2467) (transposition of EU Amending Directive [see further

below]);
* Employment Equality (Age) Regulations 2006 (SI 2006/1031) (trans-

position of EU 2000 General Framework Directive [see further

below]);
* Equality Act 2006 (c.3) Parts 2, 3 and 4 (on, respectively, religion or

belief, sexual orientation and public functions);
* Equality Act (Sexual Orientation) Regulations 2007 (SI 2007/1263)

(made under the Equality Act 2006 s.81 to align with religion or

belief); and
* Sex Discrimination Act (Amendment of Legislation) Regulations

2008 (SI 2008/963 (transposition of Gender Directive [see further

below]).

Harriet Harman MP, during second reading in the house of commons on May 11, 2009,
displayed the existing ‘‘nine major pieces of anti-discrimination legislation, 100 statutory
instruments and more than 2,500 pages of statutory codes of practice’’ (Hansard, Vol.492,
col.564)çthe latter possibly being an underestimate!
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The domestic grounds of discrimination (as they were called) were sex, race and disability,
from, respectively, 1975, 1976 and 1995. The two former were due to a Labour Government; the
latter to a conservative administration. Race was assimilated to sex, but disability was treated
separately (disabled people do need reasonable adjustments).

EU law had impacted on sex discrimination, and this was not to be part of the 2000 General
Framework Directive. Race was extended, from 2003, by the other 2000 Directive (see further
below); while religion or belief, disability, sexual orientation and age were introduced or
modifiedçbetween 2003 and 2006çby the 2000 General Framework Directive (see further
below).

EU law had not been dominant in the United Kingdom in the 1970s, 1980s and 1990s. The
twoEUDirectives of 2000 were a major intervention.And theEuropean Parliament andCouncil
continue to develop this competency.

EUanti-discrimination law
Article 119 of the original 1957 Rome Treatyçnow art.157 of the Treaty on the Functioning

of the European Union (‘‘TFEU’’) (post Lisbon)çprovided for equal pay between men and
women.There developed a constitutional principle of equal treatment of men and women in the
jurisprudence of the ECJ.This was embodied in the Treaties in 1997: arts 2 and 3(2) and 137(1)
and 141(3) and (4) EC. Article 13 ECçinserted by art.6a of the 1992 Maastricht Treaty (and
amended by the 2001 Nice Treaty)çempowered the European Council, from May 1, 1999, to
enact secondary legislation ‘‘to combat discrimination based on sex, racial or ethnic origin,
religion or belief, disability, age or sexual orientation’’çsix EUgrounds.

Below is a list of the principal Directives, and the key concepts (distinguishing three phases:
before 2000; the two art.13 ECDirectives; and since 2000):

* Council Directive 75/117/EEC (added work of equal value to the

equal pay principle);
* Council Directive 76/207/EEC (equal treatment for men and women,

in employment);
* Council Directive 2000/43/EC (direct and indirect discrimination on

the ground of racial or ethnic origin);
* Council Directive 2000/78/EC (direct and indirect discrimina-

tion—the general framework—for the six EU grounds, less race [see

immediately above] and sex);
* European Parliament and Council Directive 2002/73/EC (amending

Council Directive 76/207/EEC on men and women in employment);
* Council Directive 2004/113/EC (adding good and services to sex

discrimination); and
* European Parliament and Council Directive 2006/54/EC (equal

opportunities and equal treatment for men and women in employ-

ment) (‘‘Gender Directive’’).

The European Union (as it became) has majored in men or women or sex (or, now, gender
equality). Race warranted a separate directive in 2000. And the General Framework Directive,
also of 2000, covers the four grounds of religion or belief, disability, age and sexual orientation.

Despite art.13 EC on anti-discrimination law, there has been no move towards a single
Equality Directive (the concept of equalityçlargely an aspirationçstill applying in the treaties to
men and women only). On July 2, 2008, the European Commission published its proposal for a
directive extending religion or belief, disability, age and sexual orientation protection beyond
employment.

Anti-discrimination law is the responsibility of the directorate-general for employment, social
affairs and equal opportunities, which ensures reforms remain routed in a business model of
EUcompetencies.

Northern Ireland
Northern Ireland is one of the three jurisdictions in the United Kingdom. Though it was

directly ruled from London from 1972 to 1999 (and effectively 2007), it has had its own separate
anti-discrimination legislation, because of the sectarian conflict between catholics and
protestants (often characterised as quasi tribal). Protection has been skewed in the direction of
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religious or political discrimination, but Northern Ireland has also been something of a
test-bedçgiven activists and academics’ indulgence of minority nationalismçfor UK equality
legislation.The principal instruments are:

* Government of Ireland Act 1920 (c.67) (principle of religious equality

in law and practice);
* Northern Ireland Constitution Act 1973 (c.69) (direct discrimination

by public authorities, on the ground of religious belief or political

opinion);
* Fair Employment (Northern Ireland) Act 1976 (c.25) (direct discrimi-

nation in public and private employment, on the ground of religious

belief or political opinion);
* Sex Discrimination (Northern Ireland) Order 1976 (SI 1976/1042)

(similar to the 1975 Act for Great Britain);
* Fair Employment (Northern Ireland) Act 1989 (c.32) (indirect

discrimination in public and private employment, on the ground of

religious belief or political opinion);
* Disability Discrimination Act 1995 (c.50) (a UK Act extending to

Northern Ireland);
* Race Relations (Northern Ireland) Order 1997 (SI 1997/869) (similar

to the 1976 Act for Great Britain);
* Northern Ireland Act 1998 (c.47) (re-enactment and development of

the 1973 Act);
* Fair Employment and Treatment (Northern Ireland) Order 1998 (SI

1998/3162) (re-acting the 1976 and 1989 Northern Ireland Acts, and

adding other fields);
* Race Relations (Amendment) Regulations (Northern Ireland) 2003

(SI 2003/341) (transposition of EU 2000 Race Directive [see above]);
* Employment Equality (Sexual Orientation) Regulations (Northern

Ireland) 2003 (SI 2003/497) (transposition of EU 2000 General

Framework Directive [see above]);
* Employment Equality (Sex Discrimination) Regulations (Northern

Ireland) 2005 (SI 2005/426) (transposition of EU 2002 Amending

Directive [see above]); and
* Employment Equality (Age) Regulations (Northern Ireland) 2006 (SI

2006/261) (transposition of EU 2000 General Framework Directive

[see above]).

Reverse discrimination in Northern Ireland
There is only one part of oneMember State of the EuropeanUnionwhere reverse discrimina-

tion is permitted. That is in Northern Ireland. And it concerns the police. How did that come
about? In 1999, Chris (now Lord) Patten, reporting on police reform (after the 1998 Belfast
Agreement), stated that he had been legally advised that there was no obstacle in EU law to
quotas for catholics and protestants in the rebranded police service he was recommending.

The Patten Commission report was legally wrong. But the Northern Ireland Office sought
to implement it ‘‘in full’’. PeterMandelsonMP (as he thenwas) obtained a regional opt out (cover-
ing police officers and teachers) in Directive 2000/78 (Austen Morgan, ‘‘Recent European
Anti-discrimination Law’’ (2002)University of Limerick LawReview 3,1).

This permitted Westminster to legislate for reverse discrimination between catholics and, as
the legislation had it, non-catholics: Police (Northern Ireland) Act 2000 (c.32) ss.46^49.

Since 2001, very many protestants have been discriminated against on the ground of religion.
In at least one competition, catholics were discriminated against. Yet, nationalists continued to
advocate 50/50, as it is called, while unionistsçaffirming a belief in fairnessçhave been
consistently opposed to this reverse discrimination.

The Government has announced an intention to end the practice in 2011 (after ten years),
but there is pressure for it to continue.

The equality industry in Northern Ireland endorsed the policy in 1999, seeking to have it
applied throughout (for groups it favoured and against groups it did not favour).
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This Northern Ireland experiment attracted interest in Great Britain, especially with police
forces, but noUKgovernment has sought to follow theNorthern Ireland precedent.

WhywasNorthern Ireland not included in the Bill?
In the early 2000s, there was a campaign in Northern Ireland for a single Equality Bill, to be

enacted by the regional assembly (under devolved powers). Devolution proved uncertain, it not
being achieved properly until 2007. By then, the local equality industry had created political
division on the issue of a single Equality Bill.

Facedwith no progress inNorthern Ireland,the same elements declined to call for the inclusion
of Northern Ireland in the Westminster Bill (which would have been practicable, and generally
desirable), the reason being seemingly: a belief that the Northern Ireland Office would, despite
devolution, force their demand for separate legislation through bureaucratically (as had happened
with orders in council), regardless of the majority viewof local political representatives.

Relevant documents and reports: a single Equality Bill for Great Britain
There is extensive literature, given the variety of lobbygroups interested in anti-discrimination/

equality law and the length of time the Bill was gestating inWhitehall following the election of
NewLabour in 1997.

(1) Cambridge independent review (1999^2000)
In April 1999, the centre for public law at the University of Cambridge

established an independent review, under Prof Bob Hepple QC, of the

enforcement of UK anti-discrimination legislation; Lord Lester of Herne

Hill QC chaired an advisory committee.

The review resulted in the publication of: Bob Hepple, Mary Coussey

and Tufyal Choudhury, Equality: a new framework (Oxford: 2000) (this is
the origin of the popularisation of the equality concept). But the Blair Govern-
ment,with its own review of anti-discrimination legislation, by the better regu-
lation task force (later, commission), was not inclined to go for a single
Equality Bill.
Lord Lester, however, introduced a private member’s Bill, designed to

implement the Hepple report. His Equality Bill was given a second

reading in the House of Lords on February 28, 2003 (Bill 105, May 12,

2003) (‘‘the Lester Bill’’).

(2)Discrimination law review (2005^07)
In February 2005, the department of trade and industry established an

internal discrimination law review (‘‘DLR’’), ‘‘to consider the opportu-

nities for creating a clearer and more streamlined discrimination law

framework which produces better outcomes for those who experience

disadvantage’’. The DLR moved to the communities and local govern-

ment department in May 2006. The women and equality unit of that

department was to publish A Framework for Fairness: proposals for a single
equality bill for GB on June 12, 2007.This report would be in three parts: on har-
monising and simplifying the law; on making the law more effective; and on
modernising the law.
The ideological emphasis was on disadvantage and under-representation,

that is equality of outcome, rather than equality of opportunity, and the

legal prohibition of discrimination in a constitutional context. (See also,

Proposals to simplify and modernise discrimination law: initial regulatory impact
assessment (Department for Communities andLocalGovernment, June 2007).)

(3) Labour’s 2005manifesto
The 2001 General Election had come and gone. In 2005, Labour’s

manifesto, which referred to trade unions and ‘‘a modern model of social

partnership with business representatives’’, had three short paragraphs on

promoting equality at work: the first attributed anti-discrimination

protection to Labour; the second referred to a women and work

commission; and the third to an equalities review, to report to the prime

minister (pp.27–8).
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(4) Equalities review (2005^07)
The third Labour Government subsequently established the equalities

review (‘‘ER’’), in the cabinet office, with Trevor Phillips, a politically

minded journalist, chairing a small panel of three. It reported in February

2007, under the title Fairness and Freedom: ‘‘This Report is ... about ... one
of the ... most cherished aspirations of the British people: to live in a society that
is fair and free, andwhich provides for each individual to realise his or her poten-
tial to the full. At root, that is what we should mean by an equal society.’’ (p.1.)
This was a more broadly based policy review, with a timescale of the past

60 years and the next 40 years. It broke with the vested group interests

rallying round the DLR. It also abandoned the victims approach,

associated with 1980s’ identity politics. It was research based. But there

was an unarticulated interventionist assumption, about the government

doing more on equality. The ER commissioned two academics, from the

centre for analysis of social exclusion, at the London School of

Economics, to report on the so-called capabilities approach of Amartya

Sen and others. It defined equality thus (blending opportunity and

outcome): ‘‘An equal society protects and promotes equal, real freedom

and substantive opportunity to live in the ways people value and would

choose, so that everyone can flourish. An equal society recognises

people’s different needs, situations and goals, and removes the barriers

that limit what people can do and can be.’’

(5) Commission for Equality andHumanRights (2007 )̂
The separate commissions—for sex, race and disability—were publicly

funded quangos, to notionally build confidence, through principally

advising the government. They were abolished by the Equality Act 2006

(c.3), and replaced, from October 1, 2007, by the Commission for Equality

and Human Rights (‘‘CEHR’’). The chairman designate from shortly after

Royal Assent on February 16, 2006 was (not surprisingly) Trevor Phillips.

The statutory general duty was uplifting: ‘‘...encouraging and supporting

the development of a [diverse] society’’ based on five principles: no

discrimination; human rights; ‘‘respect for the dignity and worth of each

individual’’; equal opportunities; and mutual respect (this is when the

concept of diversity generally entered the vocabulary of politics).

A single commission, of course, which had not been in the 2005 manifesto,

was a precursor of a single Equality Bill, which also lacked an express

electoral mandate (though the opposite was to be claimed repeatedly).*

A minority of five commissioners, critical of the leadership of Trevor

Phillips, who was given a second three-year term in 2009, resigned during

the passage of the Bill, plunging the CEHR into a constrained ideological

controversy evocative of (aspects of) old versus New Labour. The

dissidents took issue with the concept of fairness. The Joint Committee

on Human Rights joined the campaign against Trevor Phillips: Equality

and Human Rights Commission, HL Paper 72/HC 183, March 15, 2010.

But the chairman of the CEHR appeared to retain the support of

ministers, including Harriet Harman.

(6) Government Equalities Office
Harriet Harman QC MP, as noted, was the surprise victor as deputy

leader, on June 24, 2007. Gordon Brown did not make her his deputy

prime minister. On June 28, 2007, she became leader of the House of

Commons; lord privy seal; and minister for women (the portfolio of

cabinet minister for equality being added a month later).

That autumn, the women and equality unit in the communities and local

government department became the Government Equalities Office

(‘‘GEO’’), separated on the fifth floor of Eland House. On October 12,

2007, the lord privy seal (that is Harriet Harman—as a new corporation

sole), took the GEO over from the secretary of state (Hazel Blears):
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Transfer of Functions (Equality) Order 2007 (SI 2007/2914).

Harriet Harman was to be assisted by Maria Eagle MP, as minister of

state in the GEO (but also in Jack Straw’s ministry of justice), from

October 2008; and Vera Baird QC MP, a criminal practitioner who had

succeeded Mo Mowlam as MP for Redcar—and who, as solicitor general

from July 2, 2007, was to lead on the Bill.

Without Harriet Harman becoming deputy labour leader, there might

have been no Bill, at least in the form that emerged. ‘‘GEO is a small

Department employing just over 100 staff (excluding our legal advisers

based in HM Treasury Solicitor’s Department)’’ reads the http://www.
equalities.gov.uk website [Accessed May 12, 2010]. ‘‘We report to 3 ministers ...
We have responsibility within Government for equality strategy and legislation
and take the lead on issues relating to women, sexual orientation and transgen-
der equality matters.’’

(7) The battle inWhitehall won and lost
The publication of the ER of February 2007 beat the DLR of June 2007.

And Trevor Phillips’s CEHR narrowly beat the GEO into being, in

October 2007. But the women ministers had the power (and responsibility

for anti-discrimination legislation), and they were united sectorally and

ideologically, while the Brown Government would become divided and

distracted.

(8)White Paper, June 2008
On June 26, 2008, Harriet Harman presented a white paper on the Bill,

Framework for a Fairer Future, to Parliament: Cm.7431. Equality, she wrote in
the forward,was necessary for the individual, for society and for the economy:
‘‘The agenda is for everyone, because fairness is the foundation for individual
rights, a society at ease with itself, and a prosperous economy.’’
She highlighted the following themes (in addition to consolidation): a

new equality duty on public bodies (based on the existing race, disability

and gender duties); ending age discrimination, for goods, facilities and

services, but with further consultation; requiring transparency (‘‘We

expect business will increasingly regard reporting on their progress on

equality as an important part of explaining to investors and others the

prospects for the company.’’ (p.10)); extending positive action, including

the tie-break provision and women-only (but not ethnic minority) short-

lists; and strengthening enforcement.

(9) Consultation and response, July 2008
In July 2008, Harriet Harman presented the Government’s response to

consultations on the DLR to Parliament: Cm.7454 (this document

effectively absorbing the ER of Trevor Phillips) (p.13).

There had been 4,226 responses, 597 from organisations and 3,629 from

individuals. The organisations included: the three abolished commissions;

the CEHR; the equality and diversity forum; Stonewall; Press for

Change; plus ‘‘disability groups, age groups, carers’ groups, religious

bodies and belief groups, trade unions, local government, lawyers and

legal bodies, police and private sector business/interest groups’’ (p.14).

The GEO analysed the individual responses: about 2,500 were from

Christians, opposing increased sexual freedoms (and curtailment of the

expression of religious objection); about 500 wanted age protection

extended to goods, facilities and services; and another 500 approximately

favour women breastfeeding in public.

The Government admitted that most consultees thought the white paper

‘‘lacked ambition’’, whereas business thought it struck ‘‘a sensible

balance’’ (p.15).

(10) TheNational Equality Panel Report, January 2010
There is no doubting the commitment of government ministers, permitted

by the prime minister—and not stopped by Lord Mandelson—to
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promote the Bill in 2009-10. However, Harriet Harman and her allies

had difficulty with the group of independent academic economists (who

had inspired Trevor Phillips).

In 2008, the Government had appointed a ten-strong national equality

panel, to be led by Prof John Hills, at the centre for analysis of social

exclusion at the London School of Economics. The panel worked hard,

and produced a report, An Anatomy of Economic Inequality in the UK.
‘‘How doeswhoyou are’’, it asked, ‘‘affect the resources and opportunities avail-
able to you?’’*
Its findings included: ‘‘the large inequality growth between the late 1970s

and early 1990s has not been reversed’’; ‘‘differences in outcomes between

the more and less advantaged within each social group ... are much greater
than differences between groups’’; ‘‘the inequality growth of the last forty years
is mostly attributable to growing gaps within social groups’’; and ‘‘a fundamen-
tal aim of people with widely differing political perspective is to achieve ‘equal-
ity of opportunity’, but doing so is very hard when there are such wide
differences between the resources which people and their families have to help
them fulfil their diverse potentials’’.
This was not what the Bill’s supporters in high places wanted to hear. The

Government published the report in January 2010 (including a summary),

accompanied by a simultaneous response, which re-presented the findings

to justify the policies underlying the Bill: ‘‘Public policy introduced by this

government since 1997 has played a major role in halting the trend of

rising growth in inequality observed during the 80s and has made Britain

a fairer country.’’ That is not what the report had said.

Parliamentarians could have drawn sound conclusions, in the final stages

of the Bill’s progress (if they had studied the report earlier). The

academics had looked at socio-economic inequalities, and found differ-

ences within groups to be greater than between groups. But anti-

discrimination law, valid in itself to combat unfairness, was being pushed

towards equality, for, say, elite women, pushing through the glass ceiling,

in the name of poorer women (who would not be following them simply

because of equality law).

(11) Joint Committee onHumanRights
This committee reported generally on the Bill, and then on a particular

point (religious bodies): Legislative Scrutiny; Equality Bill, 2008-09, HL
Paper 169/HC 736; Legislative Scrutiny: Equality Bill 2009-10 (second report)
HL Paper 73/HC 425.

(12)Delegated Powers &Regulatory ReformCommittee
This committee reported twice on the Bill: Second Report of Session 2009-
10, HL Paper 24 (December 17, 2009); and Third Report of Session 2009-10,
HL Paper 35 (January 14, 2010).

Legislative Intent
The Queen’s speech on December 3, 2008 included: ‘‘My Government is committed to

ensuring everyone has a fair chance in life.My Government will bring forward a bill to promote
equality, fight discrimination and introduce transparency in the workplace to help address the
difference in pay between men andwomen.’’ (Hansard,HLVol.485, col.8.)

The Bill
The Bill had its first reading in the House of Commons on April 27, 2009. It was introduced

with 205 clauses and 28 Schedules, in twoVolumes. Second reading was onMay 11, 2009. It was in
a PBC between June 2, 2009 and July 7, 2009 (20 sittings), during which evidence was taken from
lobby groups, employers’ and employees’ representatives and the GEO.

Following a decision of the House of Commons procedure committee on March 30, 2009,
the explanatory notes had been integrated with the text of the Bill (with the notes on the verso
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pages and the clauses and Schedules on the recto pages).This was not continued with subsequent
versions of the Bill.

The Government also published a so-called easy read version of the Bill: ‘‘This booklet has
some ideas which are hard to understand.Youmight want to have someone to support you to read
it.’’ The claim was made: ‘‘To work well, our laws must be clear, strong and easy to follow.’’ (p.1.)
This was consistent with the campaigning ethos of the GEO and the ministers responsible for
the Bill. But it was also unrealistic, and legally naive.

Consolidation (with non-regression) drove the preparation of the Bill. Thus, domestic and
EUcase law, rarely easy to explain, had to be codified (and harmonised).But there were toomany
cooks in the GEO.The Bill appears to have been drafted in chunks,with unnecessary inconsisten-
cies.The major loss was the failure to start afresh,with a set of substantial concepts, and a coher-
ent theoretical framework; pregnancy and maternity is not even listed in Ch.1 of Pt 2! A better
critique is: domestic concepts were preserved, and developed,when the EuropeanUnion is now
driving this competency on a simpler and clearer basis.There was a plentiful use of Schedules (28
in all), but one is left with the impression that they were used to hide a vast array of exceptions.
The faithful could think of the Bill as theirs; the bureaucrats could be reassured that they were
being excepted in the, apparently more technical, Schedules.

The explanatory notes,which are occasionally considered by the senior courts, and are gener-
ally cautious, were, for this Bill, characterised by enthusiasm for the project and a lack of legal
rigour.They also give examples,which might be helpful, but will, almost certainly, be problematic
when, as is inevitable, cases come to court.The explanatory notes in Bill 85-I & II were amended
as the Bill progressed, but much of the original content has been carried through substantively,
to theAct.

The major weakness of the Bill, and equality law generally, remained causation: ‘‘on the
ground of’’gave way to ‘‘because of a protected characteristic’’,with no improvement.*

Ultimately, the Government refused to be intellectually clear about the relationship between
discrimination and inequality, and the role for law. ‘‘We need to strengthen the law,’’ Baroness
Royall of Blaisdon told the House of Lords, on second reading on December 15, 2009, ‘‘because,
despite the progress made in combating discrimination, inequality still persists.’’ (Hansard,
Vol.715, col.1405.) Discrimination (but not reverse discrimination) was generally blamed. But
inequality is a product of a great many factors, addressable in different areas of policy.

Also on the same occasion, Baroness Royall had cause to refute myths about the Bill:
‘‘It will not force gay youth workers on the churches; it will not abolish

Christmas; it not will force employers to employ black women; it will not

do middle-aged white men out of a job; it will not ban the wearing or

display of religious symbols; it will not force councils to support gay

clubs; and it will not provide tax-free breaks for scientologists.’’

(Hansard,Vol.715, col.1410.)
But the minister failed to appreciate two things: one, there were people who wanted the Bill

to do some, if not all, of those things, and believed it did; and two, the Act may well do some of
them, and there will be aggrieved people on the receiving end of equality legislation.

The Bill ran out of time in the 2008-09 parliamentary session.Carry-over had been envisaged
at second reading, and, on November 19, 2009, in the new session, proceedings resumed, with
formal first and second readings.

The Bill went to the House of Lords on December 3, 2009. It remained there, having six com-
mittee days,between January 11, 2010 andFebruary 9, 2010,untilMarch 23, 2010.TheGovernment
was accused of trying to rush scrutiny, in order to get its Bill before the end of the parliament.

Lords’ amendments were considered at 22.00 in the House of Commons on April 6, 2010
(the day the General Electionwas called).They were all accepted.
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Royal Assent followed on April 8, 2010. At enactment, the Act comprised 218 sections and
(still) 28 Schedules.

COMMENCEMENT
Most of the Act is to come into force by ministerial order (s.216). However, an interesting

scenario arose in theHouse of Commons, on April 6, 2010.Mark HarperMP,who had led for the
Conservatives, announced that, if David Cameron became prime minister, the following provi-
sions would not come into force: ‘‘socio-economic duty, the mistaken way in which the Govern-
ment are tackling equal pay, and positive action’’ (Hansard,Vol.508, col.932).

It is therefore likely that the following sections will be reviewed in 2010 (pending possibly
alternative legislation):

* 1–3—socio-economic inequalities;
* 64–80—equality of terms (aspects of);
* 104–106—special provision for political parties (but probably not s.106);
* 127–135—equality of terms (aspects of);
* 149–157—public sector equality duty; and
* 158–159—positive action.

In addition, the 218 sections contain proposals for some 30(!) sets of regulations (more are
provided for in the 28 Schedules).Those regulationswill have tobe available, and pass Parliament,
before very many sections of theAct will be able to come into force.

ABBREVIATIONS
‘‘theAct’’: EqualityAct 2010
‘‘the Bill’’: Equality Bill 2009 (in date order): Bill 85-I & II; Bill

131; Bill 5; HLBill 20; HLBill 35; HLBill 39; Bill 96
‘‘CEHR’’: Commission for Equality andHumanRights
‘‘DLR’’: Discrimination LawReview, June 12, 2007
‘‘ECJ’’: EuropeanCourt of Justice
‘‘ER’’: EqualitiesReview, February 2007
‘‘EU’’: EuropeanUnion
‘‘GB’’: Great Britain (excluding Northern Ireland)
‘‘GEO’’: Government Equalities Office
‘‘HRA 1998’’: HumanRights Act 1998
‘‘the Lester Bill’’: Equality Bill (Bill 105 of 2202^2003)
‘‘NIA 1998’’: Northern Ireland Act 1998
‘‘PBC’’: Public Bill Committee
‘‘PSV’’: Public ServiceVehicle
‘‘TFEU’’: Treaty on the Functioning of the EuropeanUnion
‘‘UK’’: UnitedKingdom (of GB andNorthern Ireland)

PART 1

SOCIO-ECONOMIC INEQUALITIES

1. Public sector duty regarding socio-economic inequalities

(1) An authority to which this section applies must, when making
decisions of a strategic nature about how to exercise its functions, have
due regard to the desirability of exercising them in a way that is
designed to reduce the inequalities of outcome which result from
socio-economic disadvantage.

(2) In deciding how to fulfil a duty to which it is subject under
subsection (1), an authority must take into account any guidance
issued by aMinister of the Crown.

(3) The authorities towhich this section applies are-
15—20
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(a) aMinister of the Crown;
(b) a government department other than the Security Service, the

Secret Intelligence Service or the Government Communications
Headquarters;

(c) a county council or district council in England;
(d) the Greater London Authority;
(e) a London borough council;
(f) the Common Council of the City of London in its capacity as a

local authority;
(g) the Council of the Isles of Scilly;
(h) a Strategic Health Authority established under section 13 of the

National Health Service Act 2006, or continued in existence by
virtue of that section;

(i) a Primary Care Trust established under section 18 of that Act, or
continued in existence by virtue of that section;

(j) a regional development agency established by the Regional Devel-
opment Agencies Act 1998;

(k) a police authority established for an area in England.
(4) This section also applies to an authority that-

(a) is a partner authority in relation to a responsible local authority,
and

(b) does not fall within subsection (3),
but only in relation to its participation in the preparation or modification of
a sustainable community strategy.

(5) In subsection (4)-
‘‘partner authority’’ has the meaning given by section 104 of the Local

Government and Public Involvement in Health Act 2007;
‘‘responsible local authority’’ has the meaning given by section 103 of

that Act;
‘‘sustainable community strategy’’ means a strategy prepared under

section 4 of the Local Government Act 2000.
(6) The reference to inequalities in subsection (1) does not include any

inequalities experienced by a person as a result of being a person
subject to immigration control within the meaning given by section
115(9) of the Immigration and Asylum Act 1999.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in HLBill 35.
This is the first of three sections in Pt 1: socio-economic inequalities. Part 1 is symbolic of

the interventionism of the GEO. It also follows a recent drafting practice of starting a statute with
a principle.

The concept of socio-economic inequalities is not defined in theAct.Reference has beenmade
in the introduction to the national equality panel report of January 2010, which postdates much
of the legislative consideration of the Bill.

The origin of this ideaofapublic sector duty is theRaceRelationsAct 1976 s.71 (local authorities).
The idea of public sector duties stems, most recently, from Northern Ireland: the Northern

Ireland Act 1998 (‘‘NIA 1998’’) s.75 (statutory duty on public authorities) and Sch.9 on enforce-
ment. One cannot underestimate the ideological significance of this for the so-called ‘‘section 75
groups’’, who focus on equality of opportunity at the expense of good relations. However, there
has been no independent study of whether and how such a statutory duty to promote equality of
opportunity has altered the conduct of public authorities in Northern Ireland.

The idea of a public sector duty took root in Great Britain, following the 1999 Macpherson
report on the killing of Stephen Lawrence, and the recommendation to bring the police under
race relations legislation: the Race Relations (Amendment) Act 2000 s.2 (specified authorities:
general statutory duty) and Sch.1A.

This section appeared in Bill 85, though a subsection on Scotlandwas dropped in HLBill 35.
15—21
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Subsections (1)^(2)
Subsection (1) defines the duty. The reference to strategic nature makes it more, rather than

less, likely that the mandatory requirement will be followed. But the duty is only to have ‘‘due
regard’’, the same general public law duty as in the NIA 1998. The concepts of socio-economic
disadvantage and reducing the inequalities ofoutcome remain undefined.

The explanatory notes indicate this is a public law duty to consider, and nothing more: ‘‘It will
be for the public authorities subject to the duty to determine which socio-economic inequalities
[not disadvantage] they are in a position to influence.’’

Subsections (3)^(5)
These define the public authorities.

Subsection (6)
This subsection provides for the immigration control exception, first legislated in 2000: the

RaceRelations Act 1976 s.19D (added by theRaceRelations (Amendment) Act 2000 s.1).
Lord Lester of Herne Hill, seemingly speaking for the Liberal Democrats (who later muted

their opposition), told theHouse of Lords, at second reading on December 15, 2009:
‘‘This so-called duty is a vague and unworkable exercise in political

window-dressing that attempts to suggest that Labour alone is concerned

to reduce socio-economic inequalities. The breach of this duty would not

give rise to a cause of action in private law, buts its presence in the Bill

could give rise to politically motivated attempts to use judicial review to

challenge a wide range of decisions by already overburdened public

authorities, diverting energy and attention from the serious problems of

discrimination, victimisation and harassment that the Bill is designed to

tackle.’’ (Hansard,Vol.715 col.1416)
BaronessWarsi, for the Conservatives, at report onMarch 2, 2010, said:

‘‘I am disappointed that the Government have not acknowledged that

there is a qualitative difference between socio-economic disadvantage and

socio-economic inequality. I fear that these two categories have been

conflated. The result is that we have three clauses ... which may represent

some cutting back of the weeds of socio-economic inequality, but will do

nothing to address the root causes of underlying rot beneath.’’ (Hansard,
Vol.717, col.1327.)

2. Power to amend section 1

(1) AMinister of the Crownmayby regulations amend section 1 so as to-
(a) add a public authority to the authorities that are subject to the duty

under subsection (1) of that section;
(b) remove an authority from those that are subject to the duty;
(c) make the duty apply, in the case of a particular authority, only in

relation to certain functions that it has;
(d) in the case of an authority to which the application of the duty is

already restricted to certain functions, remove or alter the restriction.
(2) In subsection (1) ‘‘public authority’’ means an authority that has

functions of a public nature.
(3) Provision made under subsection (1) may not impose a duty on an

authority in relation to any devolved Scottish functions or devolved
Welsh functions.

(4) The Scottish Ministers or the Welsh Ministers may by regulations
amend section 1 so as to-
(a) add a relevant authority to the authorities that are subject to the

duty under subsection (1) of that section;
(b) remove a relevant authority from those that are subject to the duty;
(c) make the duty apply, in the case of a particular relevant authority,

only in relation to certain functions that it has;
15—22
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(d) in the case of a relevant authority to which the application of the
duty is already restricted to certain functions, remove or alter the
restriction.

(5) For the purposes of the power conferred by subsection (4) on the
Scottish Ministers, ‘‘relevant authority’’ means an authority whose
functions-
(a) are exercisable only in or as regards Scotland,
(b) are wholly or mainly devolved Scottish functions, and
(c) correspond or are similar to those of an authority for the time

being specified in section 1(3).
(6) For the purposes of the power conferred by subsection (4) on the

Welsh Ministers, ‘‘relevant authority’’ means an authority whose
functions-
(a) are exercisable only in or as regardsWales,
(b) are wholly or mainly devolvedWelsh functions, and
(c) correspond or are similar to those of an authority for the time

being specified in subsection (3) of section 1 or referred to in
subsection (4) of that section.

(7) Before making regulations under this section, the Scottish Ministers
or theWelshMinisters must consult aMinister of the Crown.

(8) Regulations under this section may make any amendments of section
1 that appear to theMinister orMinisters to be necessary or expedient
in consequence of provision made under subsection (1) or (as the case
may be) subsection (4).

(9) Provision made by the Scottish Ministers or the Welsh Ministers in
reliance on subsection (8) may, in particular, amend section 1 so as to-
(a) confer on theMinisters a power to issue guidance;
(b) require a relevant authority to take into account any guidance

issued under a power conferred by virtue of paragraph (a);
(c) disapply section 1(2) in consequence of the imposition of a require-

ment by virtue of paragraph (b).
(10) Before issuing guidance under a power conferred by virtue of

subsection (9)(a), theMinisters must-
(a) take into account any guidance issued by a Minister of the Crown

under section 1;
(b) consult aMinister of the Crown.

(11) For the purposes of this section-
(a) a function is a devolved Scottish function if it is exercisable in or

as regards Scotland and it does not relate to reserved matters
(within the meaning of the Scotland Act 1998);

(b) a function is a devolved Welsh function if it relates to a matter in
respect of which functions are exercisable by theWelsh Ministers,
the First Minister for Wales or the Counsel General to the Welsh
Assembly Government, or to a matter within the legislative
competence of theNational Assembly forWales.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in HLBill 35.
This section gives ministers a considerable power to amend s 1.

Subsections (1)^(2)
The power to amend is to add or remove a public authority, but also to fine tune through func-

tions. Subsection (2) is definitional. Public function is defined in ss.31(4) and 150(5) in terms of
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the Human Rights Act 1998 (c.42).Minister of the crown is not defined here, but in theMinisters
of the Crown Act 1975 (c.26) s.8(1).

Subsections (3)^(11)
These deal with the devolved administrations in Scotland andWales. Subsection (3), plus (5),

(6) and (11), excludes the power of a minister of the crown, but subss.(7) and (10) means he has
to be consulted. Scottish ministers andWelsh ministers have the same powers as ministers of the
crown. Subsection (8) contains the test: ‘‘appear ... to be necessary or expedient in consequence
of provision...’’. Subsections (9)(a) and (b) and (10)(a) provide for guidance by all ministers.

3. Enforcement

A failure in respect of a performance of a duty under section 1 does not
confer a cause of action at private law.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
The section means that a person cannot claim damages in court. But it leaves open the

possibility of judicial review under CPR Pt 54.

PART 2

EQUALITY:KEYCONCEPTS

Chapter 1

Protected Characteristics

4. The protected characteristics

The following characteristics are protected characteristics-
age;
disability;
gender reassignment;
marriage and civil partnership;
pregnancy and maternity;
race;
religion or belief;
sex;
sexual orientation.

DEFINITIONS
‘‘protected characteristics’’: s.4

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This is the first of 24 sections in Pt 2: equality: key concepts. Part 2 is divided into two

Chapters: protected characteristics (ss.4 1̂2); and prohibited conduct (ss.13^27). Part 2 follows
from Pt 1, containing the principle of interventionism.

Chapter 1 starts from the assumption that all natural persons have characteristics, and that
only some of these characteristics should be protected under this Act. The explanatory notes
state: ‘‘The protected characteristics listed are the same as those currently protected by discrimi-
nation legislation inGreat Britain.’’

It lists nine human characteristics. Strangely, only eight of themçthe exception being preg-
nancy and maternityçare dealt with in ss.5 1̂2.This terminology is followed in the remainder of
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the Act. The listing here is alphabetic, though the priority, as in EU law, is evidently women’s
equality, accounting for five of the nine characteristics, the others being age, disability, race and
religion or belief.

Some characteristicsçage, race and sexçare seen as immutable, though gender reassign-
ment, and sexual orientation(?), dents the latter. Others relate more to life chances: disability;
marriage and civil partnership; pregnancy and maternity; (even) religion or belief, when
genuinely voluntary.

This list may be compared with the EU six, discussed in the introduction (and listed here
alphabetically): age; disability; racial or ethnic origin; religion or belief; sex; and sexual orienta-
tion. The differences are: one, race is defined differently; and two, gender reassignment and
pregnancy and maternity are implied in sex but not express.

The introduction also enables the tracing of the characteristics: sex, race and disability stem
fromUK (better GB) legislation before 2000; the next three, religion or belief, sexual orientation
and age, were provided for by the European Union in 2000; that leaves gender reassignment,
marriage and civil partnership and pregnancy and maternity,which may be seen as having grown
out of domestic sex discrimination.

Marriage was included, to the advantage of men as well as women, in the Sex Discrimination
Act 1975. And civil partnership (again men and women) stems from the Civil Partnership Act
2004 (c.33). Gender reassignment had entered the lawçfollowing P v S and Cornwall County
Council (C-13/94) in the ECJçthrough the Sex Discrimination (Gender Reassignment) Regula-
tions 1999 (SI 1999/1102). Pregnancy and maternity entered through the Employment Equality
(Sex Discrimination) Regulations 2005 reg.4.

5. Age

(1) In relation to the protected characteristic of age-
(a) a reference to a personwho has a particular protected characteristic

is a reference to a person of a particular age group;
(b) a reference to persons who share a protected characteristic is a

reference to persons of the same age group.
(2) A reference to an age group is a reference to a group of persons

defined by reference to age,whether by reference to a particular age or
to a range of ages.

DEFINITIONS
‘‘age group’’: s.5
‘‘protected characteristics’’: s.4

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Age, as a protected characteristic, stems from Directive 2000/78, transposed by the Employ-

ment Equality (Age) Regulations 2006.The domestic law on age discrimination is, therefore, of
recent vintage.

Subsection (1) introduces the concept of particular age group, but subs.(2) makes clear this
may be a particular age or range of ages.

6. Disability

(1) A person (P) has a disability if-
(a) P has a physical or mental impairment, and
(b) the impairment has a substantial and long-term adverse effect on

P’s ability to carry out normal day-to-day activities.
(2) A reference to a disabled person is a reference to a person who has a

disability.
(3) In relation to the protected characteristic of disability-
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(a) a reference to a personwho has a particular protected characteristic
is a reference to a personwho has a particular disability;

(b) a reference to persons who share a protected characteristic is a
reference to persons who have the same disability.

(4) This Act (except Part 12 and section 190) applies in relation to a
personwho has had a disability as it applies in relation to a personwho
has the disability; accordingly (except in that Part and that section)-
(a) a reference (however expressed) to a person who has a disability

includes a reference to a personwho has had the disability, and
(b) a reference (however expressed) to a person who does not have a

disability includes a reference to a person who has not had the
disability.

(5) A Minister of the Crown may issue guidance about matters to be
taken into account in deciding any question for the purposes of
subsection (1).

(6) Schedule 1 (disability: supplementary provision) has effect.

DEFINITIONS
‘‘disability’’: s.6
‘‘disabled person’’: s.6
‘‘protected characteristics’’: s.4

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Disability, as a protected characteristic, stems from the Disability Discrimination Act 1995.

Directive 2000/78 did not need to be transposed in this respect.However, there was theDisability
Discrimination Act 2005.

Subsection (1) defines disability as a physical or mental impairment, which has a substantial
and long-term adverse effect. Part 12 is: disabled person: transport and s.190 is: improvements to
let dwelling houses. Part 13 is: disability: miscellaneous.

Disability, a more recent protected characteristic, is the most complicated to provide for
legislatively.

Subsection (6) gives effect to Sch.1: disability: supplementary provision.

7. Gender reassignment

(1) A person has the protected characteristic of gender reassignment if
the person is proposing to undergo, is undergoing or has undergone a
process (or part of a process) for the purpose of reassigning the
person’s sex by changing physiological or other attributes of sex.

(2) A reference to a transsexual person is a reference to a person who
has the protected characteristic of gender reassignment.

(3) In relation to the protected characteristic of gender reassignment-
(a) a reference to a personwho has a particular protected characteristic

is a reference to a transsexual person;
(b) a reference to persons who share a protected characteristic is a

reference to transsexual persons.

DEFINITIONS
‘‘gender reassignment’’: s.7
‘‘protected characteristics’’: s. 4

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Gender assignment, as noted above, and as a ground of discrimination, dates from 1999.
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It means that transsexualsçwho are defined through gender reassignment (before, during
and after)çare not excluded from the former ground of sex discrimination, by virtue of changing
fromone sex to another.

There is no longer a requirement for such a person to be under medical supervision.

8. Marriage and civil partnership

(1) A person has the protected characteristic of marriage and civil part-
nership if the person is married or is a civil partner.

(2) In relation to the protected characteristic of marriage and civil part-
nership-
(a) a reference to a personwho has a particular protected characteristic

is a reference to a personwho is married or is a civil partner;
(b) a reference to persons who share a protected characteristic is a

reference to persons who are married or are civil partners.

DEFINITIONS
‘‘marriage and civil partnership’’: s.8
‘‘protected characteristics’’: s.4

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Protection for married persons flows from the Sex Discrimination Act 1975.
Marriage and civil partnership, for the purposes of this definition, are treated as equivalent.

This has been the case since the Civil PartnershipAct 2004 generally. Ironically, civil partnership
was legislated by codification, rather than by amendment of family law (man means man or
woman; woman means woman or man), to appease the religious interests opposed to same-sex
marriage, mainly but not exclusively Christian.

Vera BairdMP told the PBC on June 16, 2009, regarding this strand:
‘‘[A]s part of the discrimination law review, the Government consulted

on whether to remove the existing marriage and civil partnership

protection, because there is not a lot of evidence of discrimination on

that basis either. We listened to the responses on whether to remove it.

They were pretty much 50:50. Some responses suggested that incidents of

discrimination on that basis might still be taking place, but there was no

indication of discrimination against those who cohabit [as a Liberal

Democrat MP was suggesting] ... the only bit of evidence that we could

find of prejudice or discrimination at all was one case that showed there

were instances of discrimination when an employer did not allow married

people to work together, because that might interfere with their

commitment to the business? That is the only example we could find.’’

(cols 209–210.)

The Government refused to accept amendments, to change marriage to marital status. The
idea was that marital status gave the protection of this strand of discrimination additionally to
those who are unmarried, widowed or divorced. ‘‘I have seen nothing to convince me’’, said
BaronessThornton, for the Government, at report in the House of Lords on March 2, 2010, ‘‘that
discrimination by employers against unmarried people, widows, widowers or divorced people is
a real issue occurring in Britain today that needs to be addressed by the Bill.We consider that the
potential scenarios presented as a justification for these amendments are covered by existing pro-
visions in the Bill relating to gender and, possibly, age discrimination.’’ (Hansard, Vol.717,
col.1343.)

9. Race

(1) Race includes-
(a) colour;
(b) nationality;
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(c) ethnic or national origins.
(2) In relation to the protected characteristic of race-

(a) a reference to a personwho has a particular protected characteristic
is a reference to a person of a particular racial group;

(b) a reference to persons who share a protected characteristic is a
reference to persons of the same racial group.

(3) A racial group is a group of persons defined by reference to race; and
a reference to a person’s racial group is a reference to a racial group
intowhich the person falls.

(4) The fact that a racial group comprises two or more distinct racial
groups does not prevent it from constituting a particular racial group.

(5) AMinister of the Crownmay by order-
(a) amend this section so as to provide for caste to be an aspect of

race;
(b) amend this Act so as to provide for an exception to a provision of

this Act to apply, or not to apply, to caste or to apply, or not to apply,
to caste in specified circumstances.

(6) The power under section 207(4)(b), in its application to subsection
(5), includes power to amend this Act.

DEFINITIONS
‘‘protected characteristics’’: s.4
‘‘race’’: s.9

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments. The

Government accepted the amendment, at report in theHouse of Lords onMarch 2, 2010.
There had been a campaign for the inclusion of caste in the Bill. Some argued it was an aspect

of descent. It remains to be seenwhether a minister will add caste to the concept of race.Research
was to be undertaken. The last ministerial word, from Baroness Thornton, on March 2, 2010,
was: ‘‘caste prejudice tends to occur predominantly in areas such as marriage and social and
personal interactions, rather than in areas covered by this Bill such as employment and the provi-
sion of goods and services.’’ (Hansard,Vol.717, col.1349.)

Subsection (1) contains the wide definition of race, which appeared in the Race Relations
Act 1976 (and earlier legislation). Race is no longer particularised. Racial group, though used,
and even defined in subs.(3), is not a Sch.28 defined expression.

Subsections (5) and (6) relate to the attempt to include caste in the definition of race. They
do not do that. A minister is simply empowered to amend this Act.The Government vigorously
opposed this, initially: ‘‘it is socially divisive’’,Vera Baird MP told the PBC on June 11, 2009, ‘‘to
have legislation against something that is not happening and is needed by no one’’ (col.179). Lynne
Featherstone MP, and her liberal democrat colleague, Dr Evan Harris, who were assiduous in
committee, succeeded in pushing this boat out.

10. Religion or belief

(1) Religion means any religion and a reference to religion includes a
reference to a lackof religion.

(2) Belief means any religious or philosophical belief and a reference to
belief includes a reference to a lackof belief.

(3) In relation to the protected characteristic of religion or belief-
(a) a reference to a personwho has a particular protected characteristic

is a reference to a person of a particular religion or belief;
(b) a reference to persons who share a protected characteristic is a

reference to persons who are of the same religion or belief.
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DEFINITIONS
‘‘belief’’: s.10
‘‘protected characteristics’’: s.4
‘‘religion’’: s.10

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Religion is defined broadly, to include a lack of religion. So is belief. The explanatory notes

refer to art.9 of the human rights convention: the Human Rights Act 1998 Sch.1.They continue:
‘‘Political beliefs and beliefs in scientific theories are not religious or philosophical beliefs for
these purposes.’’

The Government declined to define religion or belief, asserting that the common law contin-
ued to do so. Not so the CEHR: in a draft code of practice, it stated: ‘‘cults and new religious
movements may also be religious’’.The GEO rapidly tried to distance itself: ‘‘[T]he Government
does not think that views on opinions based on scientificçor indeed on politicalçtheories can
be considered to be akin to religious beliefs or philosophical beliefs.’’

At third reading in the House of Lords on March 23, 2010, Baroness Warsi proposed an
amendment, excluding ‘‘cults’’ from the definitions.

Lord Lester criticised the amendment: ‘‘Words are not like crystals, brittle, rigid and hard-
edged.They are soft and flexible and convey shades of meaning that alter according to the context
in which they are used ... It is for the courts and not politicians to interpret and apply them ...
One person’s religion and belief may be another’s blasphemy or evil cult.’’ (Hansard, Vol.718,
col.854.)

BaronessThornton, for the Government, opposing the amendment, said: ‘‘It is not our inten-
tion that the religion or belief provisions of the Bill should not extend protection against discrimi-
nation to any inappropriate groups whose activities would give cause for concern ... Case law
has identified the relevant factors that need to be taken into consideration when determining if
something may be considered tobe a protected religion or belief.’’ (col.857.)

11. Sex

In relation to the protected characteristic of sex-
(a) a reference to a personwho has a particular protected characteristic

is a reference to a man or to awoman;
(b) a reference to persons who share a protected characteristic is a

reference to persons of the same sex.

DEFINITIONS
‘‘protected characteristics’’: s.4
‘‘sex’’: s.11

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
The explanatory notes state it is a new provision, sex never having been defined before as

man or woman.

12. Sexual orientation

(1) Sexual orientation means a person’s sexual orientation towards-
(a) persons of the same sex,
(b) persons of the opposite sex,or
(c) persons of either sex.

(2) In relation to the protected characteristic of sexual orientation-
(a) a reference to a personwho has a particular protected characteristic

is a reference to a personwho is of a particular sexual orientation;
(b) a reference to persons who share a protected characteristic is a

reference to persons who are of the same sexual orientation.
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DEFINITIONS
‘‘protected characteristics’’: s.4
‘‘sex’’: s.11
‘‘sexual orientation’’: s.11

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
The explanatory notes, referring to subs.(1), refer to gay men or lesbians, heterosexuals and

bisexuals.
Sexual orientation includes manifestations of that sexual orientation. A great deal was made,

in parliamentary debates, of Amicus v Secretary of State forTrade and Industry [2004] EWHC
860 (Admin), an unsuccessful judicial review challenge to the 2003 sexual orientation regulations.
Richards J held that there was no inadequate transposition. Religious interveners in the Amicus
case soughtçunsuccessfullyçto ensure conduct remained unprotected, in accord with a quasi-
theological distinction between sexual orientation and sexual conduct: the idea of a man or
woman, having a sexual orientation, but being essentially celibate.

Chapter 2

Prohibited Conduct

Discrimination

13. Direct discrimination

(1) A person (A) discriminates against another (B) if, because of a
protected characteristic, A treats B less favourably than A treats or
would treat others.

(2) If the protected characteristic is age, A does not discriminate against
B if A can show A’s treatment of B to be a proportionate means of
achieving a legitimate aim.

(3) If the protected characteristic is disability, and B is not a disabled
person, A does not discriminate against B only because A treats or
would treat disabled persons more favourably than Atreats B.

(4) If the protected characteristic is marriage and civil partnership, this
section applies to a contravention of Part 5 (work) only if the treatment
is because it is B who is married or a civil partner.

(5) If the protected characteristic is race, less favourable treatment
includes segregating B fromothers.

(6) If the protected characteristic is sex-
(a) less favourable treatment of a woman includes less favourable

treatment of her because she is breast-feeding;
(b) in a case where B is a man, no account is to be taken of special treatment

afforded toawoman in connectionwithpregnancyor childbirth.
(7) Subsection (6)(a) does not apply for the purposes of Part 5 (work).
(8) This section is subject to sections 17(6) and 18(7).

DEFINITIONS
‘‘age’’: s.5
‘‘disability’’: s.6
‘‘discrimination’’: ss.13,14 1̂9, 21 and 108
‘‘marriage and civil partnership’’: s.8
‘‘protected characteristics’’ s.4
‘‘race’’ s.9
‘‘sex’’ s.11
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GENERALNOTE
This section first appeared in Bill 85. It reappeared in amended form in HLBill 35.
This section applies to all nine protected characteristics. Four are not expressly mentioned:

gender reassignment; pregnancy and maternity; religion or belief; and sexual orientation. Stran-
gely, they fit the definition of direct discrimination without further provision. The remaining
fiveçage, disability, marriage and civil partnership, race and sexçall require additional unique
provision.

Subsection (1)
This contains a general definition of direct discrimination. ‘‘Because of a protected character-

istic’’ reintroduces the idea of causation. It may be assumed that the protected characteristic
belongs to B.There is no mental element required for A.Taking the example of sex, and referring
back to s.11, A must also have the protected characteristic of sex. But s.11 defines a particular
protected characteristic in terms of man or woman.May awoman discriminate against awoman?
The answer is yes.

The explanatory notes refer to the reason for less favourable treatment being a protected
characteristic. The change from ‘‘on grounds of’’ to ‘‘because of’’ is explained as being simply
clearer:

‘‘This definition is broad enough to cover cases where the less favourable

treatment is because of the victim’s association with someone who has

that characteristic (for example, is disabled), or because the victim is

wrongly thought to have it (for example, a particular religion or belief).’’

Vera BairdMP told the PBC on June 16, 2009:
‘‘One of the key objectives of the Bill is to simplify the law and make it

more accessible ... The word ‘because’ is much more natural when one

looks at the reason for something ... It is highly unlikely that people will

say ‘on the grounds of’, and that is the point. However, the two terms

mean the same thing ... they are absolutely synonymous.’’ (col.242.)

Subsections (2)^(7)
These go to the definition of direct discrimination, either to decrease or increase it. In the case

of the former, there is no general defence of justification.The stated intention was to extent the law
on race, sexual orientation and religion or belief to age, disability, gender reassignment and sex.

Subsection (2) provides a defence to age discrimination.
Subsection (3) requires B to be a disabled person.This subsection was redrafted.The drafter

seemed to be trying to justify more favourable treatment of disabled people.
Subsection (4) requires B to be married or a civil partner, as regards work.
Subsection (5) includes segregation in less favourable treatment, in the case of race.
Subsection (6), concerning sex, includes breast-feeding in the less favourable treatment

(outside work) after 26 weeks, and a woman cannot discriminate against a man by treating a
womanmore favourably in connectionwith pregnancy or childbirth.

The reference to pregnancy and maternity in subss.(6) and (7) does not fully cover the
protected characteristic. Religion or belief was included in Bill 85. The subsection read: ‘‘If the
protected characteristic is religion or belief, it does not matter whether the religion or belief is also
A’s.’’ This was dropped in its entirety, probably because of s.24 (irrelevance of alleged discrimina-
tor’s characteristics).

14. Combined discrimination: dual characteristics

(1) A person (A) discriminates against another (B) if, because of a combi-
nation of two relevant protected characteristics, A treats B less
favourably than A treats or would treat a person who does not share
either of those characteristics.

(2) The relevant protected characteristics are-
(a) age;
(b) disability;
(c) gender reassignment;
(d) race
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(e) religion or belief;
(f) sex;
(g) sexual orientation.

(3) For the purposes of establishing a contravention of this Act by virtue
of subsection (1), B need not show that A’s treatment of B is direct dis-
crimination because of each of the characteristics in the combination
(taken separately).

(4) But B cannot establish a contravention of this Act by virtue of
subsection (1) if, in reliance on another provision of this Act or any
other enactment, A shows that A’s treatment of B is not direct discri-
mination because of either or both of the characteristics in the
combination.

(5) Subsection (1) does not apply to a combination of characteristics that
includes disability in circumstances where, if a claim of direct discrimi-
nation because of disability were to be brought, it would come within
section 116 (special educational needs).

(6) AMinister of the Crown may by order amend this section so as to-
(a) make further provision about circumstances in which B can, or in

which B cannot, establish a contravention of this Act by virtue of
subsection (1);

(b) specify other circumstances inwhich subsection (1) does not apply.
(7) The references to direct discrimination are to a contravention of this

Act by virtue of section 13.

DEFINITIONS
‘‘age’’: s.5
‘‘disability’’: s.6
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘gender reassignment’’: s.7
‘‘protected characteristics’’: s.4
‘‘race’’: s.9
‘‘religion or belief’’: s.10
‘‘sex’’: s.11
‘‘sexual orientation’’: s.12

GENERALNOTE
This section was not in Bill 85. It was added in Bill 131 (having been introduced in the PBC

on July 2, 2009).
From the 1970s, those alleging discrimination could only rely upon one ground.This section

is designed to deal with the possibility of two (but not more) protected characteristics.The test in
s.13 is here modified.

Subsections (1)^(2)
Only seven of the protected characteristics are included; the two missing being marriage

and civil partnership; and pregnancy and maternity.

Subsections (3)^(4)
These deal with B’s burden of proof against A, and the shifting of the burden to A.The dual

characteristics are not a combination of two protected characteristics. But A may defeat a claim
if he has defences to one or both protected characteristics.

Subsection (6)
This suggests that the government may not have fully reasoned dual characteristics direct

discrimination.
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VeraBairdMP told the PBC on July 2, 2009: ‘‘We have evidence of people experiencing discrimi-
nation because of a combination of two protected characteristics, but there is insufficient evidence
of cases involving more than two for us to feel that further regulation iswarranted.’’ (col.683.)

15. Discrimination arising from disability

(1) A person (A) discriminates against a disabled person (B) if-
(a) A treats B unfavourably because of something arising in conse-

quence of B’s disability, and
(b) A cannot show that the treatment is a proportionate means of

achieving a legitimate aim.
(2) Subsection (1) does not apply if A shows that A did not know, and could

not reasonably have been expected toknow,that B had the disability.

DEFINITIONS
‘‘disability: ’’ s.6
‘‘discrimination’’: ss.13 1̂9, 21 and 108

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in HLBill 35.
Ministers stated this was to restore the protection of the Disability Discrimination Act 1995,

following London Borough of Lewisham vMalcolm [2008] UKHL 43 [2008] 3WLR 194.But was
this case decided incorrectly? And did the law provide that someone who was disabled could
escape the normal operation of landlord and tenant law? Malcolm failed on the point that his
schizophrenia led him to unlawfully sub-let his rented property. Query the significance of Lewi-
sham not knowing about his condition? Since the council would have sought possession against
any sub-letting tenant, there could not have been discrimination.

Vera Baird MP told the PBC on June 16, 2009: ‘‘The clause is intended to address the conse-
quences of Lewisham v Malcolm, which frankly made it difficult for a disabled person to show
that they had been subject to disability-related less favourable treatment.We introduced clause
[15] after consultation. We intended to address the impact of the case by introducing indirect
discrimination for disability, but key stakeholders convinced us that the adequate protection for
disabled people would be achieved only if we had a provision that emulated disability discrimina-
tion.We accept that, andwe are convinced that going with provisions outlawing indirect discrimi-
nation regarding disabilitiesçour intended direction plus what we took from
stakeholdersçwill achieve the outcome that we want for disabled people.’’ (col.275.)

This section replaces ‘‘less favourably’’ in s.13 with ‘‘unfavourably’’. Query whether this
abolishes the need for a comparator.

Causation is also altered to: ‘‘something arising in consequence of’’.
The section creates two defences for A: proportionate means to a legitimate aim; and could

not reasonably know.

16. Gender reassignment discrimination: cases of absence fromwork

(1) This section has effect for the purposes of the application of Part 5
(work) to the protected characteristic of gender reassignment.

(2) A person (A) discriminates against a transsexual person (B) if, in
relation to an absence of B’s that is because of gender reassignment, A
treats B less favourably than Awould treat B if-
(a) B’s absence was because of sickness or injury, or
(b) B’s absence was for some other reason and it is not reasonable for

B to be treated less favourably.
(3) A person’s absence is because of gender reassignment if it is because

the person is proposing to undergo, is undergoing or has undergone
the process (or part of the process) mentioned in section 7(1).
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DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘gender reassignment’’ : s.7

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section follows from s.7,where transsexual person is defined. Subsection (1) refers towork.

Subsection (3) defines absence due to gender assignment widely, in accord with s.7. Subsection
(2) requires A not to treat B any less favourably than he would someone suffering from sickness,
injury or some other reason.

The width of ‘‘proposing to undergo’’ and ‘‘has undergone’’ will, no doubt, be testedçand
limitedçin the courts. So also will ‘‘some other reason’’ and ‘‘not reasonable’’ to treat less
favourably.

17. Pregnancy and maternity discrimination: non-work cases

(1) This section has effect for the purposes of the application to the
protected characteristic of pregnancy and maternity of-
(a) Part 3 (services and public functions);
(b) Part 4 (premises);
(c) Part 6 (education);
(d) Part 7 (associations).

(2) A person (A) discriminates against a woman if A treats her unfavour-
ably because of a pregnancy of hers.

(3) A person (A) discriminates against a woman if, in the period of 26
weeks beginning with the day on which she gives birth, A treats her
unfavourably because she has given birth.

(4) The reference in subsection (3) to treating a woman unfavourably
because she has given birth includes, in particular, a reference to
treating her unfavourably because she is breast-feeding.

(5) For the purposes of this section, the day on which a woman gives
birth is the day onwhich-
(a) she gives birth to a living child, or
(b) she gives birth to a dead child (more than 24 weeks of the

pregnancy having passed).
(6) Section 13, so far as relating to sex discrimination, does not apply to

anything done in relation to awoman in so far as-
(a) it is for the reason mentioned in subsection (2), or
(b) it is in the period, and for the reason, mentioned in subsection (3).

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in Bill 131.There is an addi-

tional amendment in lords’ amendments.
There is no definition of ‘‘pregnancy and maternity’’çuniquelyçin Ch.1 of this Part. This

section has to be readwith the following section, nonworkbeing taken before work.

Subsections (2)^(4)
The concept of less favourable treatment is replaced by simply unfavourable treatment.There

can, therefore, be no comparator. Subsection (3) limits maternity to 26 weeks. And subsection
(4) makes any restriction on breast-feeding unfavourable treatment.

Subsection (5)
Birth is defined in terms of a living, or dead, child (but not 24 weeks or underçto exclude

abortion from protection).
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Subsection (6)
Interestingly, this subsection refers back to s.13(6)^(7), in order to maintain pregnancy and

maternity as a separate protected characteristic.
Strangely, but formally, the explanatory notes give, as a second example of discrimination

because of pregnancy (and maternity): ‘‘A shopkeeper must not refuse to sell cigarettes to a
woman because she is pregnant.’’ Why not? Because ministers did not want to create any
defences.

18. Pregnancy and maternity discrimination: work cases

(1) This section has effect for the purposes of the application of Part 5
(work) to the protected characteristic of pregnancy and maternity.

(2) A person (A) discriminates against a woman if, in the protected
period in relation to a pregnancy of hers, A treats her unfavourably-
(a) because of the pregnancy, or
(b) because of illness suffered by her as a result of it.

(3) A person (A) discriminates against a woman if A treats her unfavour-
ably because she is on compulsory maternity leave.

(4) A person (A) discriminates against a woman if A treats her unfavour-
ably because she is exercising or seeking to exercise, or has exercised or
sought to exercise, the right to ordinary or additional maternity leave.

(5) For the purposes of subsection (2), if the treatment of a woman is in
implementation of a decision taken in the protected period, the
treatment is to be regarded as occurring in that period (even if the
implementation is not until after the end of that period).

(6) The protected period, in relation to a woman’s pregnancy, begins
when the pregnancy begins, and ends-
(a) if she has the right to ordinary and additional maternity leave, at

the end of the additional maternity leave period or (if earlier) when
she returns towork after the pregnancy;

(b) if she does not have that right, at the end of the period of 2 weeks
beginning with the end of the pregnancy.

(7) Section 13, so far as relating to sex discrimination, does not apply to
treatment of awoman in so far as-
(a) it is in the protected period in relation to her and is for a reason

mentioned in paragraph (a) or (b) of subsection (2), or
(b) it is for a reason mentioned in subsection (3) or (4).

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
There is no definition of ‘‘pregnancy and maternity’’çuniquelyçin Ch.1 of this Part. This

section has to be readwith the previous section, nonworkbeing taken before work.

Subsections (2)^(5)
These continue with the idea of unfavourable treatment. Pregnancy is extended to include

‘‘illness suffered ... as a result of it’’. Subsection (5) alsowidens the protection, to include decisions
taken but not implemented until after the end of the protected period.

Subsections (3) and (4) refer to the lawonmaternity leave.

Subsection (6)
This defines the protected period as: either from the beginning of the pregnancy (even if

unknown at the time?) until an early return to work, or the end of additional maternity leave; or
from the beginning of pregnancy to twoweeks after its end.
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Subsection (7)
This also seeks tomake pregnancy andmaternity a protected characteristic separate from sex.

19. Indirect discrimination

(1) A person (A) discriminates against another (B) if A applies to B a
provision, criterion or practice which is discriminatory in relation to a
relevant protected characteristic of B’s.

(2) For the purposes of subsection (1), a provision, criterion or practice is
discriminatory in relation to a relevant protected characteristic of B’s
if-
(a) A applies, or would apply, it to persons with whom B does not

share the characteristic,
(b) it puts, or would put, persons with whom B shares the characteristic

at a particular disadvantage when compared with persons with
whom B does not share it,

(c) it puts, or would put, B at that disadvantage, and
(d) A cannot show it to be a proportionate means of achieving a

legitimate aim.
(3) The relevant protected characteristics are-

age;
disability;
gender reassignment;
marriage and civil partnership;
race;
religion or belief;
sex;
sexual orientation.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section complements s.13 (direct discrimination). It applies the EU law concept of indir-

ect discrimination.
Subsection (1) makes clear, unlike in s.13, that the protected characteristic must be B’s. Para-

graph (d) contains the defence of justification. Subsection (3) excludes pregnancy and maternity
uniquely, presumably because of the absence of a comparator.

Adjustments fordisabled persons

20. Duty to make adjustments

(1) Where this Act imposes a duty to make reasonable adjustments on a
person, this section, sections 21 and 22 and the applicable Schedule
apply; and for those purposes, a person on whom the duty is imposed
is referred to as A.

(2) The duty comprises the following three requirements.
(3) The first requirement is a requirement, where a provision, criterion or

practice of A’s puts a disabled person at a substantial disadvantage in
relation to a relevant matter in comparison with persons who are not
disabled, to take such steps as it is reasonable to have to take to avoid
the disadvantage.
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(4) The second requirement is a requirement,where a physical feature puts
a disabled person at a substantial disadvantage in relation to a relevant
matter in comparison with persons who are not disabled, to take such
steps as it is reasonable to have to take to avoid the disadvantage.

(5) The third requirement is a requirement, where a disabled person
would, but for the provision of an auxiliary aid, be put at a substantial
disadvantage in relation to a relevant matter in comparison with
persons who are not disabled, to take such steps as it is reasonable to
have to take to provide the auxiliary aid.

(6) Where the first or third requirement relates to the provision of infor-
mation, the steps which it is reasonable for A to have to take include
steps for ensuring that in the circumstances concerned the information
is provided in an accessible format.

(7) A person (A) who is subject to a duty to make reasonable adjustments
is not (subject to express provision to the contrary) entitled to require
a disabled person, in relation to whom A is required to comply with
the duty, to pay to any extent A’s costs of complying with the duty.

(8) A reference in section 21 or 22 or an applicable Schedule to the first,
second or third requirement is to be construed in accordance with this
section.

(9) In relation to the second requirement, a reference in this section or
an applicable Schedule to avoiding a substantial disadvantage includes
a reference to-
(a) removing the physical feature in question,
(b) altering it, or
(c) providing a reasonable means of avoiding it.

(10) A reference in this section, section 21 or 22 or an applicable
Schedule (apart from paragraphs 2 to 4 of Schedule 4) to a physical
feature is a reference to-

(a) a feature arising from the design or construction of a building,
(b) a feature of an approach to, exit from or access to a building,
(c) a fixture or fitting, or furniture, furnishings, materials, equipment

or other chattels, in or on premises, or
(d) any other physical element or quality.

(11) A reference in this section, section 21 or 22 or an applicable
Schedule to an auxiliary aid includes a reference to an auxiliary
service.

(12) A reference in this section or an applicable Schedule to chattels is to
be read, in relation to Scotland, as a reference tomoveable property.

(13) The applicable Schedule is, in relation to the Part of this Act
specified in the first column of theTable, the Schedule specified in the
second column.

Partof this Act Applicable Schedule

Part 3 (services and public functions) Schedule 2

Part 4 (premises) Schedule 4

Part 5 (work) Schedule 8

Part 6 (education) Schedule 13

Part 7 (associations) Schedule 15

Each of the Parts mentioned above Schedule 21
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DEFINITIONS
‘‘disability’’: s.6

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This section has to be readwith ss.21 and 22, plus Schs 2, 4, 8,13,15 and 21.
This section has 13 subsections.

Subsections (2)^(7) and (9)
These define the duty on A.The first requirement concerns ‘‘a provision, criterion or practice’’

(subs.(3)). The second requirement concerns ‘‘a physical feature’’ (subs.(4)). And the third
requirement concerns ‘‘an auxiliary aid’’ (subs.(5)).The test for all three is: ‘‘a substantial disad-
vantage’’ (in place of two thresholds in the Disability Discrimination Act 1995). And A has to:
‘‘take such steps as it is reasonable to have to take to avoid the disadvantage’’. Subsection (6) on
information in an accessible format was added in the House of Lords. So also was subs.(7), on no
cost to B. Subsection (9), concerning the second requirement, was also added in the House of
Lords.

Subsections (10)^(12)
These are all definitional.

21. Failure to comply with duty

(1) A failure to comply with the first, second or third requirement is a
failure to comply with a duty tomake reasonable adjustments.

(2) A discriminates against a disabled person if A fails to comply with
that duty in relation to that person.

(3) A provision of an applicable Schedule which imposes a duty to
comply with the first, second or third requirement applies only for the
purpose of establishing whether A has contravened this Act by virtue
of subsection (2); a failure to comply is, accordingly, not actionable by
virtue of another provision of this Act or otherwise.

DEFINITIONS
‘‘disability’’: s.6

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section has to be readwith ss.20 and 22, plus Schs 2, 4, 8,13,15 and 21.
Subsection (2) adds to the definition of disability discrimination: failure to comply with the

duty to make reasonable adjustments. However, this is not general discrimination: the subsection
refers to ‘‘in relation to that person’’.

Subsection (3) further limits this additional discrimination. It is only actionable by virtue of
A contravening subs.(2). B, therefore, has to be the claimant.The CEHR could not, for example,
legally challenge an employer or provider of services.

22. Regulations

(1) Regulations may prescribe-
(a) matters to be taken into account in deciding whether it is

reasonable for A to take a step for the purposes of a prescribed
provision of an applicable Schedule;

(b) descriptions of persons to whom the first, second or third require-
ment does not apply.

(2) Regulations may make provision as to-
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(a) circumstances in which it is, or in which it is not, reasonable for a
person of a prescribed description to have to take steps of a
prescribed description;

(b) what is, or what is not, a provision, criterion or practice;
(c) things which are, or which are not, tobe treated as physical features;
(d) things which are, or which are not, to be treated as alterations of

physical features;
(e) things which are, or which are not, to be treated as auxiliary aids.

(3) Provision made by virtue of this section may amend an applicable
Schedule.

DEFINITIONS
‘‘disability’’: s.6

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section has to be readwith ss.20 and 21, plus Schs 2, 4, 8,13,15 and 21.
This is the first section providing for regulations, by a minister.The power is a wide one. But

it shows the complexity of the reasonable adjustments provisions,which bite widely.The explana-
tory notes observed, regarding regulations:

‘‘[I]f ... research indicated that despite statutory codes of practice there

was quite a high level of uncertainty among employers and service

providers about the extent of the duty and how it applied.’’

This is the first reference to regulations in theAct, so far.

Discrimination: supplementary

23. Comparison by reference to circumstances

(1) On a comparison of cases for the purposes of section 13, 14, or 19
there must be no material difference between the circumstances
relating to each case.

(2) The circumstances relating to a case include a person’s abilities if-
(a) on a comparison for the purposes of section 13, the protected char-

acteristic is disability;
(b) on a comparison for the purposes of section 14, one of the

protected characteristics in the combination is disability.
(3) If the protected characteristic is sexual orientation, the fact that one

person (whether or not the person referred to as B) is a civil partner
while another is married is not a material difference between the cir-
cumstances relating to each case.

DEFINITIONS
‘‘disability’’: s.6
‘‘sexual orientation’’: s.12

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in HLBill 35.
The section seeks to pre-empt the distinguishing of cases on narrow, factual grounds. Subsec-

tion (1) introduces the concept of ‘‘no material difference’’. Subsection (2) makes B’s abilities, in
the case of disability, a circumstance. Subsection (3), on gender reassignment, makes married
personversus civil partner irrelevant.

The explanatory notes read:
‘‘This clause provides that like must be compared with like in cases of

direct and indirect discrimination or, in the case of disability, the failure
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to make reasonable adjustments. The treatment of the claimant must be

compared with that of an actual or hypothetical person—the compar-

ator—who does not share the same protected characteristic as the

claimant but who is (or is assumed to be) in not materially different

circumstances from the claimant. Those circumstances can include their

respective abilities where the claimant is a disabled person.’’

24. Irrelevance of alleged discriminator’s characteristics

(1) For the purpose of establishing a contravention of this Act by virtue
of section 13(1), it does not matter whetherA has the protected charac-
teristic.

(2) For the purpose of establishing a contravention of this Act by virtue
of section 14(1), it does not matter-
(a) whetherA has one of the protected characteristics in the combination;
(b) whetherA has both.

GENERALNOTE
This section did not appear in Bill 85. It appeared in HLBill 35.
This section effectively denies A a defence that he could not discriminate, because he also

has the same protected characteristic.

25. References to particular strands of discrimination

(1) Age discrimination is-
(a) discriminationwithin section 13 because of age;
(b) discrimination within section 19 where the relevant protected char-

acteristic is age.
(2) Disability discrimination is-

(a) discriminationwithin section 13 because of disability;
(b) discriminationwithin section 15;
(c) discrimination within section 19 where the relevant protected char-

acteristic is disability;
(d) discriminationwithin section 21.

(3) Gender reassignment discrimination is-
(a) discriminationwithin section 13 because of gender reassignment;
(b) discriminationwithin section 16;
(c) discrimination within section 19 where the relevant protected char-

acteristic is gender reassignment.
(4) Marriage and civil partnership discrimination is-

(a) discriminationwithin section 13 because of marriage and civil part-
nership;

(b) discrimination within section 19 where the relevant protected char-
acteristic is marriage and civil partnership.

(5) Pregnancy and maternity discrimination is discrimination within
section 17 or 18.

(6) Race discrimination is-
(a) discriminationwithin section 13 because of race;
(b) discrimination within section 19 where the relevant protected char-

acteristic is race.
(7) Religious or belief-related discrimination is-

(a) discriminationwithin section 13 because of religion or belief;
(b) discrimination within section 19 where the relevant protected char-

acteristic is religion or belief.
(8) Sex discrimination is-
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(a) discriminationwithin section 13 because of sex;
(b) discrimination within section 19 where the relevant protected char-

acteristic is sex.
(9) Sexual orientation discrimination is-

(a) discriminationwithin section 13 because of sexual orientation;
(b) discrimination within section 19 where the relevant protected char-

acteristic is sexual orientation.

DEFINITIONS
‘‘age’’: s.5
‘‘disability’’: s.6
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘gender reassignment’’: s.7
‘‘marriage and civil partnership’’: s.8
‘‘pregnancy and maternity’’: ss.17 and 18
‘‘protected characteristics’’: s.4
‘‘race’’: s.9
‘‘religion or belief’’: s.10
‘‘sex’’: s.11
‘‘sexual orientation’’: s.12

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
The title of this section introduces a new concept: strand of discrimination. But, under rules

of statutory interpretation, titles are irrelevant. Does one use the term strand of discrimination or
not?

For the first time since s.4, all nine protected characteristics are listed, again in alphabetic order.
Each subsection does introduce a new category; the first being: age discrimination, etc.
The section is a useful template.There can be direct and indirect discrimination because of:

age; disability; marriage and civil partnership; race; religion or belief; sex; and sexual orientation.
That is seven strands.

The following additional discriminations also exist: disability (ss.15 and 21); and gender
reassignment (s.16).

Only one strand does not come under ss.13 and 19: pregnancy and maternity (ss.17 and 18).

Other prohibited conduct

26. Harassment

(1) A person (A) harasses another (B) if-
(a) A engages in unwanted conduct related to a relevant protected char-

acteristic, and
(b) the conduct has the purpose or effect of-

(i) violating B’s dignity, or
(ii) creating an intimidating, hostile, degrading, humiliating or

offensive environment for B.
(2) A also harasses B if-

(a) A engages in unwanted conduct of a sexual nature, and
(b) the conduct has the purpose or effect referred to in subsection (1)(b).

(3) A also harasses B if-
(a) A or another person engages in unwanted conduct of a sexual

nature or that is related to gender reassignment or sex,
(b) the conduct has the purpose or effect referred to in subsection

(1)(b), and
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(c) because of B’s rejection of or submission to the conduct, A treats B
less favourably than A would treat B if B had not rejected or
submitted to the conduct.

(4) In deciding whether conduct has the effect referred to in subsection
(1)(b), each of the following must be taken into account-
(a) the perception of B;
(b) the other circumstances of the case;
(c) whether it is reasonable for the conduct to have that effect.

(5) The relevant protected characteristics are-
age;
disability;
gender reassignment;
race;
religion or belief;
sex;
sexual orientation.

DEFINITIONS
‘‘harassment’’: s.26

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
While harassment is related to a protected characteristic, it becomes freestanding in this

Act. It is no longer a formof discrimination.

Subsections (1)^(4)
Harassment is defined in subss.(1), (2) and (3).The content is ‘‘unwanted conduct’’, including

‘‘of a sexual nature’’, or ‘‘related to gender reassignment or sex’’. The mental element for A is
included in subs.(4).The effects on B is included in subss.(1)(b) and, also, (4).The involvement of a
third party is provided for in subs.(3)(a).

Subsection (5)
Missing are: marriage and civil partnership; and pregnancy and maternity.
The explanatory notes read:

‘‘This clause is aimed at achieving uniformity of approach across all

protected characteristics and in all fields where the main type of

harassment described above is prohibited. Courts and tribunals will

continue to be required to balance competing rights on the facts of a

particular case; this would include consideration of the value of freedom of

expression (as set out in Article 10 of the European Convention on Human

Rights) and of academic freedom.’’ But what is academic freedom?

Vera Baird MP, in the PBC on June 18, 2009, cited Driskel v Peninsula, EAT, December 17,
1999 (col.320). She stated that the test for harassment was objective.

27. Victimisation

(1) A person (A) victimises another person (B) if A subjects B to a
detriment because-
(a) B does a protected act, or
(b) Abelieves that B has done, or may do, a protected act.

(2) Each of the following is a protected act-
(a) bringing proceedings under this Act;
(b) giving evidence or information in connection with proceedings

under this Act;
(c) doing anyother thing for the purposes ofor in connectionwith thisAct;
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(d) making an allegation (whether or not express) that A or another
person has contravened this Act.

(3) Giving false evidence or information, or making a false allegation, is
not a protected act if the evidence or information is given, or the
allegation is made, in bad faith.

(4) This section applies only where the person subjected to a detriment
is an individual.

(5) The reference to contravening this Act includes a reference to
committing a breach of an equality clause or rule.

DEFINITIONS
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Victimisation is related less to protected characteristics, and more to legal rights under the

Act. It is no longer a formof discrimination.
Subsection (1) includes the concept of detriment, which no longer appears in any preceding

section. Subsection (2) lists the protected acts, which relate to litigation. Subsection (3) requires
‘‘bad faith’’ for an act to lose its protected status. Subsection (4) means that A can only victimise
an individual. But what about a number of individuals, forming a group? Equality clause or rule
is defined in s.212(1).

The explanatory notes read:
‘‘[U]nder the Bill victimisation is technically no longer treated as a form

of discrimination, so there is no longer a need to compare treatment of

an alleged victim with that of a person who has not made or supported a

complaint under the Bill.’’

PART 3

SERVICESANDPUBLICFUNCTIONS

Preliminary

28. Application of this Part

(1) This Part does not apply to the protected characteristic of-
(a) age, so far as relating to persons who have not attained the age of

18;
(b) marriage and civil partnership.

(2) This Part does not apply to discrimination, harassment or victimisa-
tion-
(a) that is prohibited by Part 4 (premises), 5 (work) or 6 (education), or
(b) that would be so prohibited but for an express exception.

(3) This Part does not apply to-
(a) a breach of an equality clause or rule;
(b) anything that would be a breach of an equality clause or rule but

for section 69 or Part 2 of Schedule 7;
(c) a breach of a non-discrimination rule.

DEFINITIONS
‘‘age’’: s.5
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
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‘‘marriage and civil partnership’’: s.8
‘‘victimisation’’: s.27

GENERALNOTE
This section appeared in Bill 85. It reappeared in an amended form in Bill 131.
Part 2 deals with the key concepts of anti-discrimination law (and not, as the drafter has it in

the heading, equality). These concepts are now deployed in Pts 3 1̂0. Interestingly, parliamentary
counsel has chosen not to follow EU law, and deal first with what is here called work. Part 3 is: ser-
vices and public functions. It is a short part.Unusually, it combines private and public providers.

This section has to be readwith ss.29, 30 and 31.
This section limits discrimination in the supply of services and public functions. Subsection

(1) removes age under 18 years and marriage and civil partnership. Subsection (2) prevents any
overlap with Pts 4, 5 or 6. Equality clause or rule is defined in s.212(1). Section 69 is: defence of
material factor. Part 2 of Sch.7 is: occupational pension schemes. Non-discrimination rule is
defined in s.212(1).

Provision of services, etc

29. Provision of services, etc

(1) A person (a ‘‘service-provider’’) concerned with the provision of a
service to the public or a section of the public (for payment or not)
must not discriminate against a person requiring the service by not
providing the personwith the service.

(2) A service-provider (A) must not, in providing the service, discriminate
against a person (B)-
(a) as to the terms onwhich Aprovides the service to B;
(b) by terminating the provision of the service to B;
(c) by subjecting B to any other detriment.

(3) A service-provider must not, in relation to the provision of the
service, harass-
(a) a person requiring the service, or
(b) a person towhom the service-provider provides the service.

(4) A service-provider must not victimise a person requiring the service
by not providing the personwith the service.

(5) A service-provider (A) must not, in providing the service, victimise a
person (B)-
(a) as to the terms onwhich Aprovides the service to B;
(b) by terminating the provision of the service to B;
(c) by subjecting B to any other detriment.

(6) A person must not, in the exercise of a public function that is not the
provision of a service to the public or a section of the public, do
anything that constitutes discrimination, harassment or victimisa-
tion.

(7) Aduty tomake reasonable adjustments applies to-
(a) a service-provider (and see also section 55(7));
(b) a person who exercises a public function that is not the provision

of a service to the public or a section of the public.
(8) In the application of section 26 for the purposes of subsection (3),

and subsection (6) as it relates to harassment, neither of the following is
a relevant protected characteristic-
(a) religion or belief;
(b) sexual orientation.

(9) In the application of this section, so far as relating to race or religion
or belief, to the granting of entry clearance (within the meaning of the
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Immigration Act 1971), it does not matter whether an act is done
within or outside the UnitedKingdom.

(10) Subsection (9) does not affect the application of any other provision
of this Act to conduct outside England andWales or Scotland.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 107
‘‘harassment’’: s.26
‘‘victimisation’’: s.27

GENERALNOTE
This section appeared in Bill 85. It reappeared in an amended form in Bill 131.
This section, subject to s.28, and ss.30 and 31, prohibits discrimination in the provision of

services and public functions.

Subsection (1)
This subsection combines private and public.Why not provision of a service to a person or in-

dividual? Presumably, to not catch private (domestic) conduct. But this leads to private providers
being combined with, mainly, public authorities.There may be another reason.The explanatory
notes read:

‘‘Public functions which involve the provision of a service, for example,

medical treatment on the NHS, are covered by the provisions dealing

with services.’’ So, public health is assimilated to the provision of private

heath.

Subsections (2)^(5)
These cover discrimination, harassment and victimisation (the latter covering non provision

and provision of a service).Detriment is defined in s.212(1) and (5).

Subsection (6)
This relates mainly to public authorities, though a private person may exercise a public func-

tion. Here, ‘‘provision of a service to the public or a section of the public’’ is necessary because
of the combination of services and public function in this part.

Subsection (7)
Reasonable adjustments relates to the prevention of disability discrimination.This duty bites

on all, private service-providers and persons exercising public functions. Section 55(7) was added
to Bill 131.

Subsection (8)
Harassment is disapplied, for religion or belief and sexual orientation. This is undoubtedly

because of art.10, and freedom of expression regarding such values, including sexual behaviour
outside strict limits.

Subsections (9)^(10)
This subsection creates extra-territorial jurisdiction. It does not create an immigration control

exclusion, as in s.1(6) above.Discrimination must still be avoided, if the protected characteristics are
race or religion or belief. Subsection (10) indicates this Actmay have other extra-territorial effects.

Baroness Butler-Sloss, a former head of the family division of the high court, and acting on
behalfof LordMackay of Clashfern, a former lord chancellor, proposed an additional subsection,
after subs.(5), at report on March 2, 2010, reading: ‘‘A service-provider must make reasonable
adjustments to ensure that, so far as possible, no employee is required to be complicit with an
action or circumstance to which the employee has a genuine conscientious objection on the basis
of the employee’s beliefs regarding sexual orientation.’’ (Hansard,Vol.717, cols 1355 1̂356.)

Religious interests rallied to the amendment, but the Government refused to accept that the
idea of conscience could apply in anti-discrimination law. Baroness Butler-Sloss referred (without
naming) to the Ladele case and to the position of Catholic adoption agencies (covered by a
second amendment), following the sexual orientation regulations of 2007. ‘‘While we understand

15—45

15/292010 c.15



that individuals may have strong views’’, said Baroness Royall in reply, ‘‘in the modern world
those views cannot be used as a reason for prejudice or discrimination. As an employer, a service
provider can already, when reasonably able, take practical measures to respect the private views
of staff ...We would never allow a person to have a conscientious objection on the grounds of race
or disability, sowhy is sexual orientation different?’’ (Hansard,Vol.717, cols 1367 and 1370).

Supplementary

30. Ships and hovercraft

(1) This Part (subject to subsection (2)) applies only in such circumstances
as are prescribed in relation to-
(a) transporting people by ship or hovercraft;
(b) a service provided on a ship or hovercraft.

(2) Section 29(6) applies in relation to the matters referred to in
paragraphs (a) and (b) of subsection (1); but in so far as it relates to
disability discrimination, section 29(6) applies to those matters only in
such circumstances as are prescribed.

(3) It does not matter whether the ship or hovercraft is within or outside
the UnitedKingdom.

(4) ‘‘Ship’’ has the same meaning as in theMerchant Shipping Act 1995.
(5) ‘‘Hovercraft’’ has the same meaning as in theHovercraft Act 1968.
(6) Nothing in this section affects the application of any other provision

of this Act to conduct outside England andWales or Scotland.

DEFINITIONS
‘‘disability’’: s.6

GENERALNOTE
This section appeared in Bill 85. It reappeared in an amended form in HLBill 35.
As regards ships and hovercraft, a minister by regulations will prescribe how this part is to

apply. The effective disapplication is for all protected characteristics, and, regarding public
functions, only for disability. The regulations will then provide for service-providers and those
exercising public functions.

This is the second reference to regulations in theAct, so far.
The explanatory notes read:

‘‘Because ships and hovercraft may be constantly moving between waters

under the jurisdiction of different States or be outside the jurisdiction of

any State, such regulations are needed to give certainty for people who

provide or receive services in relation to ships and hovercraft about

whether the services and public functions provisions apply.’’

31. Interpretation and exceptions

(1) This section applies for the purposes of this Part.
(2) A reference to the provision of a service includes a reference to the

provision of goods or facilities.
(3) A reference to the provision of a service includes a reference to the

provision of a service in the exercise of a public function.
(4) A public function is a function that is a function of a public nature

for the purposes of theHumanRights Act 1998.
(5) Where an employer arranges for another person to provide a service

only to the employer’s employees-
(a) the employer is not to be regarded as the service-provider, but
(b) the employees are to be regarded as a section of the public.
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(6) A reference to a person requiring a service includes a reference to a
personwho is seeking to obtain or use the service.

(7) A reference to a service-provider not providing a person with a
service includes a reference to-
(a) the service-provider not providing the person with a service of the

quality that the service-provider usually provides to the public (or
the section of it which includes the person), or

(b) the service-provider not providing the person with the service in
the manner inwhich, or on the terms onwhich, the service-provider
usually provides the service to the public (or the section of it
which includes the person).

(8) In relation to the provision of a service by either House of
Parliament, the service-provider is the Corporate Officer of the House
concerned; and if the service involves access to, or use of, a place in
the Palace of Westminster which members of the public are allowed to
enter, bothCorporate Officers are jointly the service-provider.

(9) Schedule 2 (reasonable adjustments) has effect.
(10) Schedule 3 (exceptions) has effect.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Subsection (3) indicates the linkage of private and public. Subsection (4) follows the definition

of public function in theHumanRights Act 1998 (‘‘HRA 1998’’) (c.42).

Subsections (5)^(7)
These widen and narrow liability. Under subs.(5), there is no vicarious liability regarding the

employer, and the employees will have to seek any remedy from the sub-contractor or other.
Subsection (6) widens liability. So also does subs.(7).

Subsection (8)
There is no disapplication for the two houses of parliament. One or both corporate officers

become the service-providers. But see subs.(10), introducing Sch.3 (where Pt 1 is an exceptional
for constitutional matters).

Subsection (9) gives effect to Sch.2, and subs.(10) gives effect to Sch.3.

PART 4

PREMISES

Preliminary

32. Application of this Part

(1) This Part does not apply to the following protected characteristics-
(a) age;
(b) marriage and civil partnership.

(2) This Part does not apply to discrimination, harassment or victimisation-
(a) that is prohibited by Part 5 (work) or Part 6 (education), or
(b) that would be so prohibited but for an express exception.

(3) This Part does not apply to the provision of accommodation if the
provision-
(a) is generally for the purpose of short stays by individuals who live

elsewhere, or
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(b) is for the purpose only of exercising a public function or providing
a service to the public or a section of the public.

(4) The reference to the exercise of a public function, and the reference to
the provision of a service, are tobe construed in accordance with Part 3.

(5) This Part does not apply to-
(a) a breach of an equality clause or rule;
(b) anything that would be a breach of an equality clause or rule but

for section 69 or Part 2 of Schedule 7;
(c) a breach of a non-discrimination rule.

DEFINITIONS
‘‘age’’: s.5
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘equality clause or rule’’: s.204(1)
‘‘harassment’’: s.26
‘‘marriage and civil partnership’’: s.8
‘‘non-discrimination rule’’: s.204(1)
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This is the second Part in Pts 3 1̂0. Part 2 dealt with services and public functions. Part 3 is:

premises; and covers disposal (selling, letting, sub-letting), management and occupation.
This section has to be readwith ss.33^38.
This section limits discrimination as regards premises. Subsection (1) excludes age (not just

under 18 years) and marriage and civil partnership. Subsection (2) prevents any overlap with Pts
5 or 6.The subs.(3) exclusion of short stays (hotels, etc.) is because of Pt 3. Paragraph (b) has to
be read with subs.(4). Equality clause or rule (subs.(5)) is defined in s.212(1). Section 69 is: defence
of material factor. And Pt 2 of Sch.7 is: occupational pension schemes. Non-discrimination rule
is defined in s.212(1).

Disposal and management

33. Disposals, etc

(1) A person (A) who has the right to dispose of premises must not discri-
minate against another (B)-
(a) as to the terms onwhich Aoffers to dispose of the premises to B;
(b) by not disposing of the premises to B;
(c) in A’s treatment of B with respect to things done in relation to

persons seeking premises.
(2) Where an interest in a commonhold unit cannot be disposed of

unless a particular person is a party to the disposal, that person must
not discriminate against a person by not being a party to the
disposal.

(3) A person who has the right to dispose of premises must not, in
connection with anything done in relation to their occupation or
disposal, harass-
(a) a personwho occupies them;
(b) a personwho applies for them.

(4) A person (A) who has the right to dispose of premises must not
victimise another (B)-
(a) as to the terms onwhich Aoffers to dispose of the premises to B;
(b) by not disposing of the premises to B;
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(c) in A’s treatment of B with respect to things done in relation to
persons seeking premises.

(5) Where an interest in a commonhold unit cannot be disposed of
unless a particular person is a party to the disposal, that person must
not victimise a person by not being a party to the disposal.

(6) In the application of section 26 for the purposes of subsection (3),
neither of the following is a relevant protected characteristic-
(a) religion or belief;
(b) sexual orientation.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘religion or belief’’: s.10
‘‘sexual orientation’’: s.12
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section has to be readwith the following section.

Subsections (1)^(5)
Subsections (1), (3) and (5) prohibit discrimination, harassment and victimisation, in the

disposal of premises. Subsections (2) and (4) cover others, as regards discrimination and victimi-
sation.Commonhold is defined in s.38(7).

Subsection (6)
Section 26 is: harassment. There, in subs.(5), the following are excluded: marriage and civil

partnership; and pregnancy and maternity. This subsection goes further. The explanatory notes
state baldly: ‘‘The Bill does not however make it unlawful to harass someone because of sexual
orientation or religion or belief when disposing of premises.’’Why?

34. Permission for disposal

(1) A person whose permission is required for the disposal of premises
must not discriminate against another by not giving permission for the
disposal of the premises to the other.

(2) A person whose permission is required for the disposal of premises
must not, in relation to an application for permission to dispose of the
premises, harass a person-
(a) who applies for permission to dispose of the premises, or
(b) towhom the disposal would be made if permissionwere given.

(3) A person whose permission is required for the disposal of premises
must not victimise another by not giving permission for the disposal of
the premises to the other.

(4) In the application of section 26 for the purposes of subsection (2),
neither of the following is a relevant protected characteristic-
(a) religion or belief;
(b) sexual orientation.

(5) This section does not apply to anything done in the exercise of a
judicial function.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘religion or belief’’: s.10
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‘‘sexual orientation’’: s.2
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section has to be readwith the previous section.
This section widens the protection, against thoseçsuch as freeholdersçwho have to give

permission for disposal.

Subsections (1)^(3)
These deal respectively with discrimination, harassment and victimisation.

Subsection (4)
This is in similar terms to s.33(6). Again, the explanatory notes read: ‘‘The Bill does not

however make it unlawful to harass someone because of sexual orientation or religion or belief by
withholding permission to dispose of premises.’’Again,why?

Subsection (5)
This permits judges and others to make decisions in property law as normal, only considering

anti-discrimination law as a residual category (as it were), which may nevertheless be decisive:
London Borough of Lewisham v Malcolm [2008] UKHL 43 [2008] 3 WLR 194, para.19 per Lord
Bingham.The explanatory notes simply paraphrase the subsection.

35. Management

(1) A person (A) who manages premises must not discriminate against a
person (B) who occupies the premises-
(a) in the way in which A allows B, or by not allowing B, to make use

of a benefit or facility;
(b) by evicting B (or taking steps for the purpose of securing B’s

eviction);
(c) by subjecting B to any other detriment.

(2) A person who manages premises must not, in relation to their
management, harass-
(a) a personwho occupies them;
(b) a personwho applies for them.

(3) A person (A) who manages premises must not victimise a person (B)
who occupies the premises-
(a) in the way in which A allows B, or by not allowing B, to make use

of a benefit or facility;
(b) by evicting B (or taking steps for the purpose of securing B’s

eviction);
(c) by subjecting B to any other detriment.

(4) In the application of section 26 for the purposes of subsection (2),
neither of the following is a relevant protected characteristic-
(a) religion or belief;
(b) sexual orientation.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Subsections (1), (2) and (3) respectively prohibit discrimination, harassment and victimisation.

Subsection (4) is in similar terms to ss.33(6) and 34(4). Yet again, the explanatory notes read:
‘‘The Bill does not however make it unlawful to harass someone because of sexual orientation or
religion or belief in the management of premises.’’Again,why?
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Reasonable adjustments

36. Leasehold and commonhold premises and common parts

(1) Aduty tomake reasonable adjustments applies to-
(a) a controller of let premises;
(b) a controller of premises to let;
(c) a commonhold association;
(d) a responsible person in relation to common parts.

(2) A controller of let premises is-
(a) a person by whom premises are let, or
(b) a personwhomanages them.

(3) A controller of premises to let is-
(a) a personwho has premises to let, or
(b) a personwhomanages them.

(4) The reference in subsection (1)(c) to a commonhold association is a
reference to the association in its capacity as the person who manages
a commonhold unit.

(5) A responsible person in relation to common parts is-
(a) where the premises to which the common parts relate are let (and

are not part of commonhold land or in Scotland), a person by
whom the premises are let;

(b) where the premises to which the common parts relate are part of
commonhold land, the commonhold association.

(6) Common parts are-
(a) in relation to let premises (which are not part of commonhold land

or in Scotland), the structure and exterior of, and any common
facilities within or used in connection with, the building or part of a
building which includes the premises;

(b) in relation to commonhold land, every part of the commonhold
which is not for the time being a commonhold unit in accordance
with the commonhold community statement.

(7) A reference to letting includes a reference to sub-letting; and for the
purposes of subsection (1)(a) and (b), a reference to let premises
includes premises subject to a right to occupy.

(8) This section does not apply to premises of such description as may
be prescribed.

DEFINITIONS
‘‘reasonable adjustments’’: s.20

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Reasonable adjustments (regarding disability discrimination) is provided for above in ss.20^22.

Subsections (1)^(5)
These subsections distribute the duty to make reasonable adjustments to different individuals:

controllers of let premises and premises to let; commonhold associations; and responsible
persons in relation to common parts.These are defined in subss.(2), (3), (4) and (5).

Subsections (6)^(7)
These are definitional.

Subsection (8)
This is the third reference to regulations in theAct, so far.
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37. Adjustments to common parts in Scotland

(1) The Scottish Ministers may by regulations provide that a disabled
person is entitled to make relevant adjustments to common parts in
relation to premises in Scotland.

(2) The reference in subsection (1) to a disabled person is a reference to a
disabled personwho-
(a) is a tenant of the premises,
(b) is an owner of the premises, or
(c) is otherwise entitled to occupy the premises,

and uses or intends to use the premises as the person’s only or main home.
(3) Before making regulations under subsection (1), the Scottish

Ministers must consult aMinister of the Crown.
(4) Regulations under subsection (1) may, in particular-

(a) prescribe things which are, or which are not, to be treated as
relevant adjustments;

(b) prescribe circumstances in which the consent of an owner of the
common parts is required before a disabled person may make an
adjustment;

(c) provide that the consent to adjustments is not to be withheld unrea-
sonably;

(d) prescribe matters to be taken into account, or to be disregarded, in
deciding whether it is reasonable to consent to adjustments;

(e) prescribe circumstances in which consent to adjustments is to be
taken to be withheld;

(f) make provision about the imposition of conditions on consent to
adjustments;

(g) make provision as to circumstances in which the sheriff may make
an order authorising a disabled person to carry out adjustments;

(h) make provision about the responsibility for costs arising (directly
or indirectly) from an adjustment;

(i) make provision about the reinstatement of the common parts to
the condition they were in before an adjustment was made;

(j) make provision about the giving of notice to the owners of the
common parts and other persons;

(k) make provision about agreements between a disabled person and
an owner of the common parts;

(l) make provision about the registration of information in the Land
Register of Scotland or the recording of documents in the Register
of Sasines relating to an entitlement of a disabled person or an
obligation on an owner of the common parts;

(m) make provision about the effect of such registration or recording;
(n) make provision about who is to be treated as being, or as not

being, a person entitled to occupy premises otherwise than as
tenant or owner.

(5) In this section-
‘‘common parts’’ means, in relation to premises, the structure and

exterior of, and any common facilities within or used in
connection with, the building or part of a building which includes
the premises but only in so far as the structure, exterior and
common facilities are not solely owned by the owner of the
premises;

‘‘relevant adjustments’’ means, in relation to a disabled person, altera-
tions or additions which are likely to avoid a substantial
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disadvantage to which the disabled person is put in using the
common parts in comparisonwith persons who are not disabled.

GENERALNOTE
This section did not appear in Bill 35. It was added in HLBill 35.
This does not refer to Scotland tout court, or even to common parts. Section 36 applies also

to Scotland. But this section does give the Scottish ministers powers to make relevant regulations.
This is the fourth instance of regulations in theAct, so far.

Supplementary

38. Interpretation and exceptions

(1) This section applies for the purposes of this Part.
(2) A reference to premises is a reference to the whole or part of the

premises.
(3) A reference to disposing of premises includes, in the case of premises

subject to a tenancy, a reference to-
(a) assigning the premises,
(b) sub-letting them,or
(c) parting with possession of them.

(4) A reference to disposing of premises also includes a reference to
granting a right to occupy them.

(5) A reference to disposing of an interest in a commonhold unit includes
a reference to creating an interest in a commonhold unit.

(6) A reference to a tenancy is to a tenancy created (whether before or
after the passing of this Act)-
(a) by a lease or sub-lease,
(b) by an agreement for a lease or sub-lease,
(c) by a tenancy agreement, or
(d) in pursuance of an enactment,

and a reference to a tenant is to be construed accordingly.
(7) A reference to commonhold land, a commonhold association, a

commonhold community statement, a commonhold unit or a unit-
holder is to be construed in accordance with the Commonhold and
Leasehold Reform Act 2002.

(8) Schedule 4 (reasonable adjustments) has effect.
(9) Schedule 5 (exceptions) has effect.

GENERALNOTE
This section appeared in Bill 85. It appeared in amended form in HL Bill 35 (the difference

being the dropping of the definition of tenement in Scots law).
The definitions are those of land law, not always familiar to practitioners of equality law.
Subsection (8) gives effect to Sch.4, and subs.(9) to Sch.5.
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PART 5

WORK

Chapter 1

Employment, Etc

Employees

39. Employees and applicants

(1) An employer (A) must not discriminate against a person (B)-
(a) in the arrangements A makes for deciding to whom to offer

employment;
(b) as to the terms onwhich Aoffers B employment;
(c) by not offering B employment.

(2) An employer (A) must not discriminate against an employee of A’s
(B)-
(a) as to B’s terms of employment;
(b) in the wayA affords B access, or by not affording B access, to oppor-

tunities for promotion, transfer or training or for receiving any
other benefit, facility or service;

(c) by dismissing B;
(d) by subjecting B to any other detriment.

(3) An employer (A) must not victimise a person (B)-
(a) in the arrangements A makes for deciding to whom to offer

employment;
(b) as to the terms onwhich Aoffers B employment;
(c) by not offering B employment.

(4) An employer (A) must not victimise an employee of A’s (B)-
(a) as to B’s terms of employment;
(b) in the wayA affords B access, or by not affording B access, to oppor-

tunities for promotion, transfer or training or for any other benefit,
facility or service;

(c) by dismissing B;
(d) by subjecting B to any other detriment.

(5) Aduty tomake reasonable adjustments applies to an employer.
(6) Subsection (1)(b), so far as relating to sex or pregnancy and

maternity, does not apply to a term that relates to pay-
(a) unless, were B to accept the offer, an equality clause or rule would

have effect in relation to the term, or
(b) if paragraph (a) does not apply, except in so far as making an offer

on terms including that term amounts to a contravention of
subsection (1)(b) by virtue of section 13,14 or 18.

(7) In subsections (2)(c) and (4)(c), the reference to dismissing B includes
a reference to the termination of B’s employment-
(a) by the expiry of a period (including a period expiring by reference

to an event or circumstance);
(b) by an act of B’s (including giving notice) in circumstances such

that B is entitled, because of A’s conduct, to terminate the
employment without notice.

(8) Subsection (7)(a) does not apply if, immediately after the termination,
the employment is renewed on the same terms.
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DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This is the third Part in Parts 3 1̂0. Part 2 dealt with services and public functions, and Pt 3

with premises. Part 4 is: work.This is a simple term, with no precedent in domestic or EU law
(where other terms are used),when it comes to protection against discrimination.

This section has to be read with ss.40^83, making it the largest part of the Act. Chapter 1 is:
employment, etc. (ss.39^60). Chapter 2 is: occupational pension schemes (ss.61^63). Chapter 3 is:
equality of terms (ss.64^80). And Ch.4 is: supplementary (ss.81^83).

Chapter 1 is divided as follows: employees; police officers; partners; the bar; office-holders; qua-
lifications; employment services; trade organisations; local authority members; and recruitment.

This section protects employees and applicants (for employment) from discrimination by
employers. Subsections (1) and (3) deal with applicants for employment. Subsections (2) and (4)
deal with discrimination and victimisation for employees. Subsection (5) applies the reasonable
adjustments, to avoid disability discrimination, to employers. Query whether this is simply
declaratory of the law? Subsection (6) covers applicants and the protected characteristics of sex
and pregnancy and maternity. A termwill be discriminatory, if it breaches an equality clause, or it
is directly discriminatory. Equality clause or rule is defined in s.212). Subsections (7) and (8) deal
with dismissal and re-engagement.

40. Employees and applicants: harassment

(1) An employer (A) must not, in relation to employment by A, harass a
person (B)-
(a) who is an employee of A’s;
(b) who has applied toA for employment.

(2) The circumstances in which A is to be treated as harassing B under
subsection (1) include those where-
(a) a third party harasses B in the course of B’s employment, and
(b) A failed to take such steps as would have been reasonably practic-

able to prevent the third party from doing so.
(3) Subsection (2) does not apply unless A knows that B has been

harassed in the course of B’s employment on at least two other
occasions by a third party; and it does not matter whether the third
party is the same or a different person on each occasion.

(4) Athird party is a person other than-
(a) A,or
(b) an employee of A’s.

DEFINITIONS
‘‘harassment’’: s.26

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Victimisation was included with discrimination in s.39. This section now deals with

harassment, of employees and applicants.
This section is drafted differently from s.26 (harassment), and without reference to the defini-

tion. Harassment was also included with discrimination and victimisation in Pt 3. Can it be that
different lawyers took different approaches? Or are the differences related to the different fields?
This section introduces a new idea of third-party harassment,where the third party is not another
employee. Subsection (3) is an additional defence, for employers.
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41. Contract workers

(1) A principal must not discriminate against a contract worker-
(a) as to the terms onwhich the principal allows theworker to do thework;
(b) by not allowing the worker to do, or to continue to do, the work;
(c) in the way the principal affords the worker access, or by not

affording the worker access, to opportunities for receiving a benefit,
facility or service;

(d) by subjecting the worker to any other detriment.
(2) A principal must not, in relation to contract work, harass a contract

worker.
(3) A principal must not victimise a contract worker-

(a) as to the terms onwhich the principal allows theworker to do thework;
(b) by not allowing the worker to do, or to continue to do, the work;
(c) in the way the principal affords the worker access, or by not

affording the worker access, to opportunities for receiving a benefit,
facility or service;

(d) by subjecting the worker to any other detriment.
(4) A duty to make reasonable adjustments applies to a principal (as well

as to the employer of a contract worker).
(5) A ‘‘principal’’ is a person who makes work available for an individual

who is-
(a) employed by another person, and
(b) supplied by that other person in furtherance of a contract to

which the principal is a party (whether or not that other person is a
party to it).

(6) ‘‘Contract work’’ is work such as is mentioned in subsection (5).
(7) A ‘‘contract worker’’ is an individual supplied to a principal in further-

ance of a contract such as is mentioned in subsection (5)(b).

DEFINITIONS
‘‘discrimination’’ ss.13 1̂9, 21 and 108
‘‘harassment’’ s.26
‘‘victimisation’’ s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Contract workers refers only to workers employed by another: subss.(5)^(7). It does not cover

the system known as sub-contracting.
Subsections (1)^(3) deal with discrimination, harassment and victimisation. Query whether

subs.(4) is simply declaratory of the law?
Contract workers are covered separately, against their employer (which might be an agency),

under s.39.
The explanatory notes read:

‘‘This clause is designed to replicate the effect of provisions in current

legislation, while codifying case law to make clear that there does not

need to be a direct contractual relationship between the employer and the

principal for this protection to apply.’’

Police officers

42. Identity of employer

(1) For the purposes of this Part, holding the office of constable is to be
treated as employment-
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(a) by the chief officer, in respect of any act done by the chief officer
in relation to a constable or appointment to the office of constable;

(b) by the responsible authority, in respect of any act done by the
authority in relation to a constable or appointment to the office of
constable.

(2) For the purposes of this Part, holding an appointment as a police
cadet is to be treated as employment-
(a) by the chief officer, in respect of any act done by the chief officer

in relation to a police cadet or appointment as one;
(b) by the responsible authority, in respect of any act done by the

authority in relation to a police cadet or appointment as one.
(3) Subsection (1) does not apply to service with the Civil Nuclear Consta-

bulary (as towhich, see section 55(2) of the EnergyAct 2004).
(4) Subsection (1) does not apply to a constable at SOCA, SPSA or

SCDEA.
(5) A constable at SOCA or SPSA is to be treated as employed by it, in

respect of any act done by it in relation to the constable.
(6) A constable at SCDEA is to be treated as employed by the Director

General of SCDEA, in respect of any act done by the Director
General in relation to the constable.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section has to be readwith the following section.They deal with police officers.
Subsections (1) and (2) treat officers (who hold the office of constable) and cadets, who do

not, as employees. Subsections (3) and (4) except four organisations, the first being given its full
name but the other three (two of which are Scottish) being identified only by their initials. But
then, subss.(5) and (6)çexceptions to an exceptionçapply this section to the three initialled
organisations.

The explanatory notes state: ‘‘Constables serving with the Civil Nuclear Constabulary are
treated as employees of the Civil Nuclear PoliceAuthority.’’

43. Interpretation

(1) This section applies for the purposes of section 42.
(2) ‘‘Chief officer’’means-

(a) in relation to an appointment under a relevant Act, the chief
officer of police for the police force to which the appointment
relates;

(b) in relation to any other appointment, the person under whose
direction and control the body of constables or other persons to
which the appointment relates is;

(c) in relation to a constable or other person under the direction and
control of a chiefofficer of police, that chiefofficer of police;

(d) in relation to any other constable or any other person, the person
under whose direction and control the constable or other person is.

(3) ‘‘Responsible authority’’means-
(a) in relation to an appointment under a relevant Act, the police

authority that maintains the police force to which the appointment
relates;

(b) in relation to any other appointment, the person by whom a
personwould (if appointed) be paid;

(c) in relation to a constable or other person under the direction and
control of a chief officer of police, the police authority that
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maintains the police force for which that chief officer is the chief
officer of police;

(d) in relation to any other constable or any other person, the person
by whom the constable or other person is paid.

(4) ‘‘Police cadet’’ means a person appointed to undergo training with a
view to becoming a constable.

(5) ‘‘SOCA’’ means the Serious Organised Crime Agency; and a
reference to a constable at SOCA is a reference to a constable
seconded to it to serve as a member of its staff.

(6) ‘‘SPSA’’ means the Scottish Police Services Authority; and a
reference to a constable at SPSA is a reference to a constable-
(a) seconded to it to serve as a member of its staff, and
(b) not at SCDEA.

(7) ‘‘SCDEA’’ means the Scottish Crime and Drugs Enforcement
Agency; and a reference to a constable at SCDEA is a reference to a
constable who is a police member of it by virtue of paragraph 7(2)(a)
or (b) of Schedule 2 to the Police, Public Order and Criminal Justice
(Scotland) Act 2006 (asp 10) (secondment).

(8) For the purposes of this section, the relevant Acts are-
(a) theMetropolitan PoliceAct 1829;
(b) the City of London Police Act 1839;
(c) the Police (Scotland) Act 1967;
(d) the PoliceAct 1996.

(9) A reference in subsection (2) or (3) to a chief officer of police
includes, in relation to Scotland, a reference to a chief constable.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is purely definitional. It includes secondment to SOCAand SPSA.

Partners

44. Partnerships

(1) A firm or proposed firm must not discriminate against a person-
(a) in the arrangements it makes for deciding to whom to offer a

position as a partner;
(b) as to the terms on which it offers the person a position as a

partner;
(c) by not offering the person a position as a partner.

(2) A firm (A) must not discriminate against a partner (B)-
(a) as to the terms onwhich B is a partner;
(b) in the wayA affords B access, or by not affording B access, to oppor-

tunities for promotion, transfer or training or for receiving any
other benefit, facility or service;

(c) by expelling B;
(d) by subjecting B to any other detriment.

(3) A firm must not, in relation to a position as a partner, harass-
(a) a partner;
(b) a personwho has applied for the position.

(4) A proposed firm must not, in relation to a position as a partner,
harass a personwho has applied for the position.

(5) A firm or proposed firm must not victimise a person-
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(a) in the arrangements it makes for deciding to whom to offer a
position as a partner;

(b) as to the terms on which it offers the person a position as a
partner;

(c) by not offering the person a position as a partner.
(6) A firm (A) must not victimise a partner (B)-

(a) as to the terms onwhich B is a partner;
(b) in the wayA affords B access, or by not affording B access, to oppor-

tunities for promotion, transfer or training or for receiving any
other benefit, facility or service;

(c) by expelling B;
(d) by subjecting B to any other detriment.

(7) Aduty tomake reasonable adjustments applies to-
(a) a firm;
(b) a proposed firm.

(8) In the application of this section to a limited partnership within the
meaning of the Limited Partnerships Act 1907, ‘‘partner’’ means a
general partner within the meaning of that Act.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.6
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section needs to be readwith ss.45 and 46.
This section applies to firms and to proposed firms and to partners and applicant partners.

Subsections (1)^(6) deal with discrimination, harassment and victimisation (again, differently,
from the way employees and applicants are covered in ss.39 and 40). Subsection (7) is, again,
reasonable adjustments.Query whether this is not simply declaratory of the law?

45. Limited liability partnerships

(1) An LLPor proposed LLP must not discriminate against a person-
(a) in the arrangements it makes for deciding to whom to offer a

position as a member;
(b) as to the terms on which it offers the person a position as a

member;
(c) by not offering the person a position as a member.

(2) An LLP (A) must not discriminate against a member (B)-
(a) as to the terms onwhich B is a member;
(b) in the wayA affords B access, or by not affording B access, to oppor-

tunities for promotion, transfer or training or for receiving any
other benefit, facility or service;

(c) by expelling B;
(d) by subjecting B to any other detriment.

(3) An LLP must not, in relation to a position as a member, harass-
(a) a member;
(b) a personwho has applied for the position.

(4) A proposed LLP must not, in relation to a position as a member,
harass a personwho has applied for the position.

(5) An LLPor proposed LLP must not victimise a person-
(a) in the arrangements it makes for deciding to whom to offer a

position as a member;
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(b) as to the terms on which it offers the person a position as a
member;

(c) by not offering the person a position as a member.
(6) An LLP (A) must not victimise a member (B)-

(a) as to the terms onwhich B is a member;
(b) in the wayA affords B access, or by not affording B access, to oppor-

tunities for promotion, transfer or training or for receiving any
other benefit, facility or service;

(c) by expelling B;
(d) by subjecting B to any other detriment.

(7) Aduty tomake reasonable adjustments applies to-
(a) an LLP;
(b) a proposed LLP.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘reasonable adjustments’’: s.20
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section needs to be readwith ss.44 and 46.
This section repeats s.44 for limited liability partnerships and proposed limited liability

partnerships.

46. Interpretation

(1) This section applies for the purposes of sections 44 and 45.
(2) ‘‘Partnership’’ and ‘‘firm’’ have the same meaning as in the Partnership

Act 1890.
(3) ‘‘Proposed firm’’ means persons proposing to form themselves into a

partnership.
(4) ‘‘LLP’’ means a limited liability partnership (within the meaning of

the Limited Liability Partnerships Act 2000).
(5) ‘‘Proposed LLP’’ means persons proposing to incorporate an LLP

with themselves as members.
(6) A reference to expelling a partner of a firm or a member of an LLP

includes a reference to the termination of the person’s position as
such-
(a) by the expiry of a period (including a period expiring by reference

to an event or circumstance);
(b) by an act of the person (including giving notice) in circumstances

such that the person is entitled, because of the conduct of other
partners or members, to terminate the positionwithout notice;

(c) (in the case of a partner of a firm) as a result of the dissolution of
the partnership.

(7) Subsection (6)(a) and (c) does not apply if, immediately after the termi-
nation, the position is renewed on the same terms.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘reasonable adjustments’’: s.20
‘‘victimisation’’: s.27
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GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section needs to be readwith ss.44 and 45.

The Bar

47. Barristers

(1) Abarrister (A) must not discriminate against a person (B)-
(a) in the arrangements A makes for deciding to whom to offer a

pupillage or tenancy;
(b) as to the terms onwhich Aoffers B a pupillage or tenancy;
(c) by not offering B a pupillage or tenancy.

(2) A barrister (A) must not discriminate against a person (B) who is a
pupil or tenant-
(a) as to the terms onwhich B is a pupil or tenant;
(b) in the wayA affords B access, or by not affording B access, to oppor-

tunities for training or gaining experience or for receiving any
other benefit, facility or service;

(c) by terminating the pupillage;
(d) by subjecting B to pressure to leave chambers;
(e) by subjecting B to any other detriment.

(3) Abarrister must not, in relation to a pupillage or tenancy, harass-
(a) the pupil or tenant;
(b) a personwho has applied for the pupillage or tenancy.

(4) Abarrister (A) must not victimise a person (B)-
(a) in the arrangements A makes for deciding to whom to offer a

pupillage or tenancy;
(b) as to the terms onwhich Aoffers B a pupillage or tenancy;
(c) by not offering B a pupillage or tenancy.

(5) A barrister (A) must not victimise a person (B) who is a pupil or
tenant-
(a) as to the terms onwhich B is a pupil or tenant;
(b) in the wayA affords B access, or by not affording B access, to oppor-

tunities for training or gaining experience or for receiving any
other benefit, facility or service;

(c) by terminating the pupillage;
(d) by subjecting B to pressure to leave chambers;
(e) by subjecting B to any other detriment.

(6) A person must not, in relation to instructing a barrister-
(a) discriminate against a barrister by subjecting the barrister to a

detriment;
(b) harass the barrister;
(c) victimise the barrister.

(7) Aduty tomake reasonable adjustments applies to a barrister.
(8) The preceding provisions of this section (apart from subsection (6))

apply in relation to a barrister’s clerk as they apply in relation to a
barrister; and for that purpose the reference to a barrister’s clerk
includes a reference to a personwho carries out the functions of a bar-
rister’s clerk.

(9) A reference to a tenant includes a reference to a barrister who is
permitted to work in chambers (including as a squatter or door
tenant); and a reference to a tenancy is to be construed accordingly.
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DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 107
‘‘harassment’’: s.26
‘‘reasonable adjustments’’: s.20
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section needs to be readwith s.48.
This section applies the general law for employees and applicants to barristers and applicants,

including pupilsçin England and Wales. Subsection (6) applies to solicitors and members of
the public,who instruct barristers.Query whether this includes pupils? It may be implied; it is not
express. Subsections (8) and (9) are particular to this profession.The former extends the section
to barristers’ clerks. The latter defines a barrister’s tenancyçwhich is not usually a tenancy in
land lawçbroadly, to include squatters and door tenants.

The explanatory notes read:
‘‘...[the section] no longer protects clients and clerks from discrimination

by barristers because they can respectively seek address under the

‘services’ and other work provisions....’’.

48. Advocates

(1) An advocate (A) must not discriminate against a person (B)-
(a) in the arrangements A makes for deciding who to take as A’s devil

or towhom to offer membership of a stable;
(b) as to the terms on which A offers to take B as A’s devil or offers B

membership of a stable;
(c) by not offering to take B as A’s devil or not offering B membership

of a stable.
(2) An advocate (A) must not discriminate against a person (B) who is a

devil or a member of a stable-
(a) as to the terms onwhich B is a devil or a member of the stable;
(b) in the wayA affords B access, or by not affording B access, to oppor-

tunities for training or gaining experience or for receiving any
other benefit, facility or service;

(c) by terminating A’s relationshipwith B (where B is a devil);
(d) by subjecting B to pressure to leave the stable;
(e) by subjecting B to any other detriment.

(3) An advocate must not, in relation to a relationship with a devil or
membership of a stable, harass-
(a) a devil or member;
(b) a person who has applied to be taken as the advocate’s devil or to

become a member of the stable.
(4) An advocate (A) must not victimise a person (B)-

(a) in the arrangements A makes for deciding who to take as A’s devil
or towhom to offer membership of a stable;

(b) as to the terms on which A offers to take B as A’s devil or offers B
membership of a stable;

(c) by not offering to take B as A’s devil or not offering B membership
of a stable.

(5) An advocate (A) must not victimise a person (B) who is a devil or a
member of a stable-
(a) as to the terms onwhich B is a devil or a member of the stable;

15—62

15/48 Equality Act 2010



(b) in the wayA affords B access, or by not affording B access, to oppor-
tunities for training or gaining experience or for receiving any
other benefit, facility or service;

(c) by terminating A’s relationshipwith B (where B is a devil);
(d) by subjecting B to pressure to leave the stable;
(e) by subjecting B to any other detriment.

(6) A person must not, in relation to instructing an advocate-
(a) discriminate against the advocate by subjecting the advocate to a

detriment;
(b) harass the advocate;
(c) victimise the advocate.

(7) Aduty tomake reasonable adjustments applies to an advocate.
(8) This section (apart from subsection (6)) applies in relation to an

advocate’s clerk as it applies in relation to an advocate; and for that
purpose the reference to an advocate’s clerk includes a reference to a
personwho carries out the functions of an advocate’s clerk.

(9) ‘‘Advocate’’means a practising member of the Faculty of Advocates.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘reasonable adjustments’’: s.20
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section needs to be readwith s.47.
This section is in the same terms as s.47, except that subs.(9) makes clear it covers advocates

in Scotland.
Presumably, solicitor advocates in England andWales come under Pt 3.

Office-holders

49. Personal offices: appointments, etc

(1) This section applies in relation to personal offices.
(2) A personal office is an office or post-

(a) to which a person is appointed to discharge a function personally
under the direction of another person, and

(b) in respect of which an appointed person is entitled to remunera-
tion.

(3) A person (A) who has the power to make an appointment to a
personal office must not discriminate against a person (B)-
(a) in the arrangements A makes for deciding to whom to offer the

appointment;
(b) as to the terms onwhich Aoffers B the appointment;
(c) by not offering B the appointment.

(4) A person who has the power to make an appointment to a personal
office must not, in relation to the office, harass a person seeking, or
being considered for, the appointment.

(5) A person (A) who has the power to make an appointment to a
personal office must not victimise a person (B)-
(a) in the arrangements A makes for deciding to whom to offer the

appointment;
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(b) as to the terms onwhich Aoffers B the appointment;
(c) by not offering B the appointment.

(6) A person (A) who is a relevant person in relation to a personal office
must not discriminate against a person (B) appointed to the office-
(a) as to the terms of B’s appointment;
(b) in the wayA affords B access, or by not affording B access, to oppor-

tunities for promotion, transfer or training or for receiving any
other benefit, facility or service;

(c) by terminating B’s appointment;
(d) by subjecting B to any other detriment.

(7) A relevant person in relation to a personal office must not, in relation
to that office, harass a person appointed to it.

(8) A person (A) who is a relevant person in relation to a personal office
must not victimise a person (B) appointed to the office-
(a) as to the terms of B’s appointment;
(b) in the wayA affords B access, or by not affording B access, to oppor-

tunities for promotion, transfer or training or for receiving any
other benefit, facility or service;

(c) by terminating B’s appointment;
(d) by subjecting B to any other detriment.

(9) Aduty tomake reasonable adjustments applies to-
(a) a person who has the power to make an appointment to a personal

office;
(b) a relevant person in relation to a personal office.

(10) For the purposes of subsection (2)(a), a person is to be regarded as
discharging functions personally under the direction of another
person if that other person is entitled to direct the person as to when
andwhere to discharge the functions.

(11) For the purposes of subsection (2)(b), a person is not to be regarded
as entitled to remuneration merely because the person is entitled to
payments-

(a) in respect of expenses incurred by the person in discharging the
functions of the office or post, or

(b) by way of compensation for the loss of income or benefits the
person would or might have received had the person not been dis-
charging the functions of the office or post.

(12) Subsection (3)(b), so far as relating to sex or pregnancy and
maternity, does not apply to a term that relates to pay-

(a) unless, were B to accept the offer, an equality clause or rule would
have effect in relation to the term, or

(b) if paragraph (a) does not apply, except in so far as making an offer
on terms including that term amounts to a contravention of
subsection (3)(b) by virtue of section 13,14 or 18.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘public office’’: s.49
‘‘reasonable adjustments’’: s.20
‘‘relevant person’’: s.52
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
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This section needs to be read with ss.50^52. A distinction is made between personal offices
and public offices.

Personal office is defined in subss.(2), (10) and (11).There is a limitation on the number of such
office-holders, by virtue of the definitional remuneration, which is distinguished from payments
of expenses or compensation for loss of income or benefits.

Subsections (3)^(9) apply the general law to personal office-holders. Relevant person is
defined in s.52. Subsection (12), dealing with sex and pregnancy and maternity, is in similar terms
to s.39(6).

50. Public offices: appointments, etc

(1) This section and section 51 apply in relation to public offices.
(2) A public office is-

(a) an office or post, appointment to which is made by a member of
the executive;

(b) an office or post, appointment to which is made on the recommen-
dation of, or subject to the approval of, a member of the executive;

(c) an office or post, appointment to which is made on the recommen-
dation of, or subject to the approval of, the House of Commons,
theHouse of Lords, the National Assembly forWales or the Scottish
Parliament.

(3) A person (A) who has the power to make an appointment to a public
office within subsection (2)(a) or (b) must not discriminate against a
person (B)-
(a) in the arrangements A makes for deciding to whom to offer the

appointment;
(b) as to the terms onwhich Aoffers B the appointment;
(c) by not offering B the appointment.

(4) A person who has the power to make an appointment to a public
office within subsection (2)(a) or (b) must not, in relation to the office,
harass a person seeking, or being considered for, the appointment.

(5) A person (A) who has the power to make an appointment to a public
office within subsection (2)(a) or (b) must not victimise a person (B)-
(a) in the arrangements A makes for deciding to whom to offer the

appointment;
(b) as to the terms onwhich Aoffers B the appointment;
(c) by not offering B the appointment.

(6) A person (A) who is a relevant person in relation to a public office
within subsection (2)(a) or (b) must not discriminate against a person
(B) appointed to the office-
(a) as to B’s terms of appointment;
(b) in the wayA affords B access, or by not affording B access, to oppor-

tunities for promotion, transfer or training or for receiving any
other benefit, facility or service;

(c) by terminating the appointment;
(d) by subjecting B to any other detriment.

(7) A person (A) who is a relevant person in relation to a public office
within subsection (2)(c) must not discriminate against a person (B)
appointed to the office-
(a) as to B’s terms of appointment;
(b) in the wayA affords B access, or by not affording B access, to oppor-

tunities for promotion, transfer or training or for receiving any
other benefit, facility or service;
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(c) by subjecting B to any other detriment (other than by terminating
the appointment).

(8) A relevant person in relation to a public office must not, in relation to
that office, harass a person appointed to it.

(9) A person (A) who is a relevant person in relation to a public office
within subsection (2)(a) or (b) must not victimise a person (B)
appointed to the office-
(a) as to B’s terms of appointment;
(b) in the wayA affords B access, or by not affording B access, to oppor-

tunities for promotion, transfer or training or for receiving any
other benefit, facility or service;

(c) by terminating the appointment;
(d) by subjecting B to any other detriment.

(10) A person (A) who is a relevant person in relation to a public office
within subsection (2)(c) must not victimise a person (B) appointed to
the office-

(a) as to B’s terms of appointment;
(b) in the wayA affords B access, or by not affording B access, to oppor-

tunities for promotion, transfer or training or for receiving any
other benefit, facility or service;

(c) by subjecting B to any other detriment (other than by terminating
the appointment).

(11) Aduty tomake reasonable adjustments applies to-
(a) a relevant person in relation to a public office;
(b) a person who has the power to make an appointment to a public

office within subsection (2)(a) or (b).
(12) Subsection (3)(b), so far as relating to sex or pregnancy and

maternity, does not apply to a term that relates to pay-
(a) unless, were B to accept the offer, an equality clause or rule would

have effect in relation to the term, or
(b) if paragraph (a) does not apply, except in so far as making an offer

on terms including that term amounts to a contravention of
subsection (3)(b) by virtue of section 13,14 or 18.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘public office’’: s.50
‘‘reasonable adjustments’’: s.20
‘‘relevant person’’: s.52
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section needs to be read with ss.49, 51 and 52. A distinction is made between personal

offices and public offices. Subsection (1) refers to s.51.
Public office is defined in subs.(2). Subsections (3)^(11) apply the general law to public

office-holders. Relevant persons are dealt with in subss.(6)^(10). Subsection (12), dealing with sex
and pregnancy and maternity, is in similar terms to s.39(6).

51. Public offices: recommendations for appointments, etc

(1) A person (A) who has the power to make a recommendation for or
give approval to an appointment to a public office within section
50(2)(a) or (b), must not discriminate against a person (B)-
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(a) in the arrangements A makes for deciding who to recommend for
appointment or towhose appointment to give approval;

(b) by not recommending B for appointment to the office;
(c) by making a negative recommendation of B for appointment to the

office;
(d) by not giving approval to the appointment of B to the office.

(2) A person who has the power to make a recommendation for or give
approval to an appointment to a public office within section 50(2)(a)
or (b) must not, in relation to the office, harass a person seeking or
being considered for the recommendation or approval.

(3) A person (A) who has the power to make a recommendation for or
give approval to an appointment to a public office within section
50(2)(a) or (b), must not victimise a person (B)-
(a) in the arrangements A makes for deciding who to recommend for

appointment or towhose appointment to give approval;
(b) by not recommending B for appointment to the office;
(c) by making a negative recommendation of B for appointment to the

office;
(d) by not giving approval to the appointment of B to the office.

(4) A duty to make reasonable adjustments applies to a person who has
the power to make a recommendation for or give approval to an
appointment to a public office within section 50(2)(a) or (b).

(5) A reference in this section to a person who has the power to make a
recommendation for or give approval to an appointment to a public
office within section 50(2)(a) is a reference only to a relevant body
which has that power; and for that purpose ‘‘relevant body’’ means a
body established-
(a) by or in pursuance of an enactment, or
(b) by a member of the executive.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘public office’’: s.51
‘‘reasonable adjustments’’: s.20
‘‘relevant body’’: s.51
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section needs to be read with ss.49, 50 and 52. A distinction is made between personal

offices and public offices. Section 50(1) refers to this section.
The section is anterior to s.50: it deals with recommendations for public office. Recommend-

ing or approving a public appointment is defined in subs.(5). Subsections (1)^(4) deal with discri-
mination, harassment,victimisation and reasonable adjustments.

52. Interpretation and exceptions

(1) This section applies for the purposes of sections 49 to 51.
(2) ‘‘Personal office’’ has the meaning given in section 49.
(3) ‘‘Public office’’ has the meaning given in section 50.
(4) An office or post which is both a personal office and a public office

is to be treated as being a public office only.
(5) Appointment to an office or post does not include election to it.
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(6) ‘‘Relevant person’’, in relation to an office, means the person who, in
relation to a matter specified in the first column of the table, is
specified in the second column (but a reference to a relevant person
does not in any case include the House of Commons, the House of
Lords, theNational Assembly forWales or the Scottish Parliament).

Matter Relevant person

Aterm of appointment The person who has the power to
set the term.

Access to an opportunity The person who has the power to
afford access to the opportunity
(or, if there is no such person,
the person who has the power
tomake the appointment).

Terminating an appointment The person who has the power to
terminate the appointment.

Subjecting an appointee to any other
detriment

The person who has the power in
relation to the matter to which
the conduct in question relates
(or, if there is no such person,
the person who has the power
tomake the appointment).

Harassing an appointee The person who has the power in
relation to the matter to which
the conduct in question relates.

(7) A reference to terminating a person’s appointment includes a
reference to termination of the appointment-
(a) by the expiry of a period (including a period expiring by reference

to an event or circumstance);
(b) by an act of the person (including giving notice) in circumstances

such that the person is entitled, because of the relevant person’s
conduct, to terminate the appointment without notice.

(8) Subsection (7)(a) does not apply if, immediately after the termination,
the appointment is renewed on the same terms.

(9) Schedule 6 (excluded offices) has effect.

DEFINITIONS
‘‘personal office’’: s.49
‘‘public office’’: s.50
‘‘relevant person’’: s.52

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section needs to be read with ss.49^51. A distinction is made between personal offices

and public offices. This section is definitional. However, subs.(9) gives effect to Sch.6: excluded
offices.
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Qualifications

53. Qualifications bodies

(1) Aqualifications body (A) must not discriminate against a person (B)-
(a) in the arrangements A makes for deciding upon whom to confer a

relevant qualification;
(b) as to the terms onwhich it is prepared to confer a relevant qualifica-

tion on B;
(c) by not conferring a relevant qualification on B.

(2) A qualifications body (A) must not discriminate against a person (B)
uponwhomA has conferred a relevant qualification-
(a) by withdrawing the qualification from B;
(b) by varying the terms onwhich B holds the qualification;
(c) by subjecting B to any other detriment.

(3) A qualifications body must not, in relation to conferment by it of a
relevant qualification, harass-
(a) a personwho holds the qualification, or
(b) a personwho applies for it.

(4) Aqualifications body (A) must not victimise a person (B)-
(a) in the arrangements A makes for deciding upon whom to confer a

relevant qualification;
(b) as to the terms onwhich it is prepared to confer a relevant qualifica-

tion on B;
(c) by not conferring a relevant qualification on B.

(5) A qualifications body (A) must not victimise a person (B) upon
whom A has conferred a relevant qualification-
(a) by withdrawing the qualification from B;
(b) by varying the terms onwhich B holds the qualification;
(c) by subjecting B to any other detriment.

(6) A duty to make reasonable adjustments applies to a qualifications
body.

(7) The application by a qualifications body of a competence standard to
a disabled person is not disability discrimination unless it is discrimi-
nation by virtue of section 19.

DEFINITIONS
‘‘competence standard’’: s.54
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘qualifications body’’: s.54
‘‘reasonable adjustments’’: s.20
‘‘relevant qualification’’: s.54
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section needs to be readwith s.54 (interpretation).
Subsections (1)^(6) provide for discrimination, harassment, victimisation and reasonable

adjustments. Query whether subs.(6) simply declares the law? Subsection (7) discounts applying
competence standards to a disabled person, but then relies upon s.19 (indirect discrimination).
This contains the defence of justification.
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54. Interpretation

(1) This section applies for the purposes of section 53.
(2) A qualifications body is an authority or body which can confer a

relevant qualification.
(3) A relevant qualification is an authorisation, qualification, recognition,

registration, enrolment, approval or certification which is needed for,
or facilitates engagement in, a particular trade or profession.

(4) An authority or body is not a qualifications body in so far as-
(a) it can confer a qualification towhich section 96 applies,
(b) it is the responsible body of a school towhich section 85 applies,
(c) it is the governing body of an institution to which section 91

applies,
(d) it exercises functions under the Education Acts, or
(e) it exercises functions under the Education (Scotland) Act 1980.

(5) A reference to conferring a relevant qualification includes a reference
to renewing or extending the conferment of a relevant qualification.

(6) A competence standard is an academic, medical or other standard
applied for the purpose of determining whether or not a person has a
particular level of competence or ability.

DEFINITIONS
‘‘competence standard’’ : s.54
‘‘qualifications body’’: s.54
‘‘relevant qualification’’: s.54

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section needs to be readwith s.53 (qualifications body). It is definitional.

Employment services

55. Employment service-providers

(1) A person (an ‘‘employment service-provider’’) concerned with the
provision of an employment service must not discriminate against a
person-
(a) in the arrangements the service-provider makes for selecting

persons to whom to provide, or to whom to offer to provide, the
service;

(b) as to the terms on which the service-provider offers to provide the
service to the person;

(c) by not offering to provide the service to the person.
(2) An employment service-provider (A) must not, in relation to the

provision of an employment service, discriminate against a person
(B)-
(a) as to the terms onwhich Aprovides the service to B;
(b) by not providing the service to B;
(c) by terminating the provision of the service to B;
(d) by subjecting B to any other detriment.

(3) An employment service-provider must not, in relation to the
provision of an employment service, harass-
(a) a personwho asks the service-provider to provide the service;
(b) a person for whom the service-provider provides the service.
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(4) An employment service-provider (A) must not victimise a person
(B)-
(a) in the arrangements A makes for selecting persons to whom to

provide, or towhom to offer to provide, the service;
(b) as to the terms onwhich Aoffers to provide the service to B;
(c) by not offering to provide the service to B.

(5) An employment service-provider (A) must not, in relation to the
provision of an employment service,victimise a person (B)-
(a) as to the terms onwhich Aprovides the service to B;
(b) by not providing the service to B;
(c) by terminating the provision of the service to B;
(d) by subjecting B to any other detriment.

(6) A duty to make reasonable adjustments applies to an employment
service-provider, except in relation to the provision of a vocational
service.

(7) The duty imposed by section 29(7)(a) applies to a person concerned
with the provision of a vocational service; but a failure to comply with
that duty in relation to the provision of a vocational service is a contra-
vention of this Part for the purposes of Part 9 (enforcement).

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘employment service-provider’’: s.56
‘‘harassment’’: s.26
‘‘reasonable adjustments’’: s.20
‘‘victimisation’’: s.27

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in Bill 131.
This section needs to be readwith s.56 (interpretation).
Subsections (1)^(6) deal with discrimination, harassment,victimisation and reasonable adjust-

ments. Query whether subs.(6) is declaratory of the law? Subsection (7) follows from the amend-
ment to s.29(7)(a) (duty to make reasonable adjustments applying to service-providers).
Vocational services are assigned to employment service-providers.

56. Interpretation

(1) This section applies for the purposes of section 55.
(2) The provision of an employment service includes-

(a) the provision of vocational training;
(b) the provision of vocational guidance;
(c) making arrangements for the provision of vocational training or

vocational guidance;
(d) the provision of a service for finding employment for persons;
(e) the provision of a service for supplying employers with persons to

dowork;
(f) the provision of a service in pursuance of arrangements made

under section 2 of the Employment and Training Act 1973
(functions of the Secretary of State relating to employment);

(g) the provision of a service in pursuance of arrangements made or a
direction given under section 10 of that Act (careers services);

(h) the exercise of a function in pursuance of arrangements made
under section 2(3) of the Enterprise and NewTowns (Scotland) Act
1990 (functions of Scottish Enterprise, etc. relating to
employment);
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(i) an assessment related to the conferment of a relevant qualification
within the meaning of section 53 above (except in so far as the
assessment is by the qualifications body which confers the qualifica-
tion).

(3) This section does not apply in relation to training or guidance in so
far as it is training or guidance in relation to which another provision
of this Part applies.

(4) This section does not apply in relation to training or guidance for
pupils of a school to which section 85 applies in so far as it is training
or guidance to which the responsible body of the school has power to
afford access (whether as the responsible body of that school or as the
responsible body of any other school at which the training or
guidance is provided).

(5) This section does not apply in relation to training or guidance for
students of an institution to which section 91 applies in so far as it is
training or guidance to which the governing body of the institution has
power to afford access.

(6) ‘‘Vocational training’’means-
(a) training for employment, or
(b) work experience (including work experience the duration of which

is not agreed until after it begins).
(7) A reference to the provision of a vocational service is a reference to

the provision of an employment service within subsection (2)(a) to (d)
(or an employment service within subsection (2)(f) or (g) in so far as
it is also an employment service within subsection (2)(a) to (d)); and
for that purpose-
(a) the references to an employment service within subsection (2)(a)

do not include a reference to vocational training within the meaning
given by subsection (6)(b), and

(b) the references to an employment service within subsection (2)(d)
also include a reference to a service for assisting persons to retain
employment.

(8) A reference to training includes a reference to facilities for training.

DEFINITIONS
‘‘employment service-provider’’: s.56
‘‘vocational training’’: s.56

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in Bill 131. It is definitional.

Trade organisations

57. Trade organisations

(1) A trade organisation (A) must not discriminate against a person (B)-
(a) in the arrangements A makes for deciding to whom to offer

membership of the organisation;
(b) as to the terms onwhich it is prepared to admit B as a member;
(c) by not accepting B’s application for membership.

(2) A trade organisation (A) must not discriminate against a member
(B)-
(a) in the way it affords B access, or by not affording B access, to oppor-

tunities for receiving abenefit, facility or service;
15—72

15/57 Equality Act 2010



(b) by depriving B of membership;
(c) by varying the terms onwhich B is a member;
(d) by subjecting B to any other detriment.

(3) A trade organisation must not, in relation to membership of it,
harass-
(a) a member, or
(b) an applicant for membership.

(4) Atrade organisation (A) must not victimise a person (B)-
(a) in the arrangements A makes for deciding to whom to offer

membership of the organisation;
(b) as to the terms onwhich it is prepared to admit B as a member;
(c) by not accepting B’s application for membership.

(5) Atrade organisation (A) must not victimise a member (B)-
(a) in the way it affords B access, or by not affording B access, to oppor-

tunities for receiving abenefit, facility or service;
(b) by depriving B of membership;
(c) by varying the terms onwhich B is a member;
(d) by subjecting B to any other detriment.

(6) A duty to make reasonable adjustments applies to a trade organisa-
tion.

(7) A trade organisation is-
(a) an organisation of workers,
(b) an organisation of employers, or
(c) any other organisation whose members carry on a particular trade

or profession for the purposes of which the organisation exists.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘reasonable adjustments’’: s.20
‘‘trade organisation’’: s.57
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Subsections (1)^(6) deal with discrimination, harassment,victimisation and reasonable adjust-

ments. Subsection (7) defines trade organisation, as including trades unions.

Local authority members

58. Official business of members

(1) A local authority must not discriminate against a member of the
authority in relation to the member’s carrying out ofofficial business-
(a) in the way the authority affords the member access, or by not

affording the member access, to opportunities for training or for
receiving any other facility;

(b) by subjecting the member to any other detriment.
(2) A local authority must not, in relation to a member’s carrying out of

official business, harass the member.
(3) A local authority must not victimise a member of the authority in

relation to the member’s carrying out ofofficial business-
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(a) in the way the authority affords the member access, or by not
affording the member access, to opportunities for training or for
receiving any other facility;

(b) by subjecting the member to any other detriment.
(4) A member of a local authority is not subjected to a detriment for the

purposes of subsection (1)(b) or (3)(b) only because the member is-
(a) not appointed or elected to an office of the authority,
(b) not appointed or elected to, or to an office of, a committee or sub-

committee of the authority, or
(c) not appointed or nominated in exercise of an appointment power

of the authority.
(5) In subsection (4)(c), an appointment power of a local authority is a

power of the authority, or of a group of bodies including the authority,
to make-
(a) appointments to a body;
(b) nominations for appointment to a body.

(6) Aduty tomake reasonable adjustments applies to a local authority.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 107
‘‘harassment’’: s.26
‘‘local authority’’: s.59
‘‘reasonable adjustments’’: s.20
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section protects local authority members (usually councillors) from the local authority

itself. Query whether and when the play of politicsçA rejects B’s idea as impracticable or
unaffordableçwill lead to allegations of discrimination?

Subsections (1), (2), (3) and (6) deal with discrimination, harassment, victimisation and
reasonable adjustments. Subsection (4) defines detriment in subss.(1)(b) and (3)(b) (and subs.(5)
defines appointment), as excluding failures to be appointed, elected or nominated. But could
these not be discrimination?

The explanatory notes read: ‘‘This clause extends protection currently in the Disability Discri-
mination Act 1995 to all protected characteristics.’’

59. Interpretation

(1) This section applies for the purposes of section 58.
(2) ‘‘Local authority’’means-

(a) a county council in England;
(b) a district council in England;
(c) the Greater London Authority;
(d) a London borough council;
(e) the CommonCouncil of the City of London;
(f) the Council of the Isles of Scilly;
(g) a parish council in England;
(h) a county council inWales;
(i) a community council inWales;
(j) a county borough council inWales;
(k) a council constituted under section 2 of the Local Government

etc. (Scotland) Act 1994;
(l) a community council in Scotland.
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(3) A Minister of the Crown may by order amend subsection (2) so as to
add, vary or omit a reference to a body which exercises functions that
have been conferred on a local authority within paragraph (a) to (l).

(4) A reference to the carrying-out of official business by a person who is
a member of a local authority is a reference to the doing of anything
by the person-
(a) as a member of the authority,
(b) as a member of a body to which the person is appointed by, or

appointed following nomination by, the authority or a group of
bodies including the authority, or

(c) as a member of any other public body.
(5) ‘‘Member’’, in relation to the Greater London Authority, means-

(a) theMayor of London;
(b) a member of the London Assembly.

DEFINITIONS
‘‘local authority’’: s.59
‘‘member’’: s.59
‘‘official business’’: s.59

GENERALNOTE
This section first appeared in Bill 85, in the same terms. It is definitional.

Recruitment

60. Enquiries about disability and health

(1) A person (A) to whom an application for work is made must not ask
about the health of the applicant (B)-
(a) before offering work to B,or
(b) where A is not in a position to offer work to B, before including B

in a pool of applicants from whom A intends (when in a position to
do so) to select a person towhom to offer work.

(2) A contravention of subsection (1) (or a contravention of section 111 or
112 that relates to a contravention of subsection (1)) is enforceable as an
unlawful act under Part 1 of the Equality Act 2006 (and, by virtue of
section 120(8), is enforceable only by the Commission under that
Part).

(3) A does not contravene a relevant disability provision merely by asking
about B’s health; but A’s conduct in reliance on information given in
response may be a contravention of a relevant disability provision.

(4) Subsection (5) applies if B brings proceedings before an employment
tribunal on a complaint that A’s conduct in reliance on information
given in response to a question about B’s health is a contravention of a
relevant disability provision.

(5) In the application of section 136 to the proceedings, the particulars of
the complaint are to be treated for the purposes of subsection (2) of
that section as facts from which the tribunal could decide that A con-
travened the provision.

(6) This section does not apply to a question that A asks in so far as
asking the question is necessary for the purpose of-
(a) establishing whether B will be able to comply with a requirement

to undergo an assessment or establishing whether a duty to make
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reasonable adjustments is or will be imposed on A in relation to B
in connectionwith a requirement to undergo an assessment,

(b) establishing whether B will be able to carry out a function that is
intrinsic to the work concerned,

(c) monitoring diversity in the range of persons applying to A for
work,

(d) taking action to which section 158 would apply if references in that
section to persons who share (or do not share) a protected character-
istic were references to disabled persons (or persons who are not
disabled) and the reference to the characteristic were a reference to
disability, or

(e) if A applies in relation to the work a requirement to have a
particular disability, establishing whether B has that disability.

(7) In subsection (6)(b), where A reasonably believes that a duty to make
reasonable adjustments would be imposed on A in relation to B in
connectionwith the work, the reference to a function that is intrinsic to
the work is to be read as a reference to a function that would be
intrinsic to the workonceA complied with the duty.

(8) Subsection (6)(e) applies only if A shows that, having regard to the
nature or context of the work-
(a) the requirement is an occupational requirement, and
(b) the application of the requirement is a proportionate means of

achieving a legitimate aim.
(9) ‘‘Work’’ means employment, contract work, a position as a partner, a

position as a member of an LLP, a pupillage or tenancy, being taken as
a devil, membership of a stable, an appointment to a personal or
public office, or the provision of an employment service; and the
references in subsection (1) to offering a personwork are, in relation to
contract work, to be read as references to allowing a person to do the
work.

(10) A reference to offering work is a reference to making a conditional
or unconditional offer of work (and, in relation to contract work, is a
reference to allowing a person to do the work subject to fulfilment of
one or more conditions).

(11) The following, so far as relating to discrimination within section 13
because of disability, are relevant disability provisions-

(a) section 39(1)(a) or (c);
(b) section 41(1)(b);
(c) section 44(1)(a) or (c);
(d) section 45(1)(a) or (c);
(e) section 47(1)(a) or (c);
(f) section 48(1)(a) or (c);
(g) section 49(3)(a) or (c);
(h) section 50(3)(a) or (c);
(i) section 51(1);
(j) section 55(1)(a) or (c).

(12) An assessment is an interview or other process designed to give an
indication of a person’s suitability for the work concerned.

(13) For the purposes of this section, whether or not a person has a
disability is to be regarded as an aspect of that person’s health.

(14) This section does not apply to anything done for the purpose of
vetting applicants for work for reasons of national security.
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DEFINITIONS
‘‘disability’’: s.6

GENERALNOTE
This section did not appear in Bill 85. It first appeared in HL Bill 35 (having been introduced

on third reading in the House of Commons, on December 2, 2009). It was amended in lords’
amendments.

This section deals, during the process of recruitment, with health enquiries amounting to
disability discrimination.

Subsections (1) and (2) make questions about health unlawful, this being enforceable by the
CEHRunder the Equality Act 2006 (c.3). Subsection (3) permits some questions, but, if A relies
upon the answers, B may claim disability discrimination in an employment tribunal. Subsection
(5) means the facts alleged are a priori proved. Subsection (6) permits health questions, in limited
circumstances. These are mainly to do with combating disability discrimination. But they also
include whether B will be able to comply with a requirement to undergo an assessment, and
whether B will be able to carry out a function intrinsic to the work. Subsection (8) places limits
on discriminating in favour of disabled persons. Subsections (9)^(13) are definitional.

Chapter 2

Occupational Pension Schemes

61. Non-discrimination rule

(1) An occupational pension scheme must be taken to include a non-dis-
crimination rule.

(2) A non-discrimination rule is a provision by virtue of which a responsi-
ble person (A)-
(a) must not discriminate against another person (B) in carrying out

any of A’s functions in relation to the scheme;
(b) must not, in relation to the scheme, harass B;
(c) must not, in relation to the scheme,victimise B.

(3) The provisions of an occupational pension scheme have effect subject
to the non-discrimination rule.

(4) The following are responsible persons-
(a) the trustees or managers of the scheme;
(b) an employer whose employees are, or may be, members of the

scheme;
(c) a person exercising an appointing function in relation to an office

the holder of which is, or may be, a member of the scheme.
(5) A non-discrimination rule does not apply in relation to a person who

is a pension credit member of a scheme.
(6) An appointing function is any of the following-

(a) the function of appointing a person;
(b) the function of terminating a person’s appointment;
(c) the function of recommending a person for appointment;
(d) the function of approving an appointment.

(7) A breach of a non-discrimination rule is a contravention of this Part
for the purposes of Part 9 (enforcement).

(8) It is not a breach of a non-discrimination rule for the employer or the
trustees or managers of a scheme to maintain or use in relation to the
scheme rules, practices, actions or decisions relating to age which are
of a description specified by order by aMinister of the Crown.

(9) An order authorising the use of rules, practices, actions or decisions
which are not in use before the order comes into force must not be
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made unless the Minister consults such persons as the Minister
thinks appropriate.

(10) A non-discrimination rule does not have effect in relation to an occu-
pational pension scheme in so far as an equality rule has effect in
relation to it (or would have effect in relation to it but for Part 2 of
Schedule 7).

(11) A duty to make reasonable adjustments applies to a responsible
person.

DEFINITIONS
‘‘appointing function’’: s.61
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘equality rule’’: s.212(1)
‘‘harassment’’: s.26
‘‘non-discrimination rule’’: s.61
‘‘reasonable adjustments’’: s.20
‘‘responsible person’’: s.61
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This is the second Chapter in Pt 5 (work).This section has to be read with ss.62 and 63.They

deal with occupational pension schemes.
This section statutorily implies a non-discrimination rule into all occupational pension

schemes: subs.(1). This is defined in subs.(2). Subsection (3) gives effect to the implied rule.
Subsection (4) defines responsible persons.The rule does not apply to pension credit members (as
a result of a court order): subs.(5). Subsection (6) defines appointing function. Subsection (8)
provides a defence against age discrimination. But this requires a ministerial order (the fifth
reference to regulations in this Act, so far): subss.(8) and (9). Subsection (10) means a non-
discrimination rule does not have effect, if there is an equality rule. Part 2 of Sch.7 is: occupa-
tional pension schemes.

Subsection (11) imposes the duty tomake reasonable adjustments on responsible persons.
Previous anti-discrimination legislation continues to have effect, as regards occupational

pension schemes.This section applies only from the date of coming into force.
This section extends existing protection to: gender reassignment; marriage and civil partner-

ship; and sex.
The explanatory notes state, referring to a non-discrimination rule: ‘‘The rule prohibits ‘a

responsible person’ from discriminating, harassing or victimising a member or a person who
could become a member of the scheme.’’

62. Non-discrimination alterations

(1) This section applies if the trustees or managers of an occupational
pension scheme do not have power to make non-discrimination altera-
tions to the scheme.

(2) This section also applies if the trustees or managers of an occupational
pension scheme have power to make non-discrimination alterations
to the scheme but the procedure for doing so-
(a) is liable to be unduly complex or protracted, or
(b) involves obtaining consents which cannot be obtained or which

can be obtained only with undue delay or difficulty.
(3) The trustees or managers may by resolution make non-discrimination

alterations to the scheme.
(4) Non-discrimination alterations may have effect in relation to a period

before the date onwhich they are made.
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(5) Non-discrimination alterations to an occupational pension scheme
are such alterations to the scheme as may be required for the
provisions of the scheme to have the effect that they have in conse-
quence of section 61(3).

GENERALNOTE
This section did not appear in Bill 85. It first appeared in Bill 131, in the same terms (having

been introduced in the PBC on July 7, 2009).
This section bites on occupational pension schemes, following the implying of a non-

discrimination rule,where other rules or procedures delay or frustrate the rule taking effect.The
section implies additional powers to circumvent obstacles. One of the obstacles is considered to
be delayed or refused consent, presumably by members.

63. Communications

(1) In their application to communications the following provisions apply
in relation to a disabled person who is a pension credit member of an
occupational pension scheme as they apply in relation to a disabled
person who is a deferred member or pensioner member of the
scheme-
(a) section 61;
(b) section 120;
(c) section 126;
(d) paragraph 19 of Schedule 8 (and such other provisions of that

Schedule as apply for the purposes of that paragraph).
(2) Communications include-

(a) the provision of information;
(b) the operation of a dispute resolution procedure.

GENERALNOTE
This section first appeared in Bill 85. It appeared in amended form in Bill 131.
This section defines communications in subs.(2). These are within occupational pension

schemes. Subsection (1) extends rights to disable persons, who are pension credit members (and
normally excluded under s.61(5)).

Chapter 3

Equality of Terms

Sex equality

64. Relevant types of work

(1) Sections 66 to 70 apply where-
(a) a person (A) is employed on work that is equal to the work that a

comparator of the opposite sex (B) does;
(b) a person (A) holding a personal or public office does work that is

equal to the work that a comparator of the opposite sex (B) does.
(2) The references in subsection (1) to the work that B does are not

restricted towork done contemporaneously with the work done byA.

GENERALNOTE
This section appeared in Bill 85. It was amended in lords’ amendments.
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This is the third Chapter in Pt 5 (work).This section has to be read with ss.65^80.They deal
with equality of terms. This is the first point at which the Act goes beyond anti-discrimination
protection. The terms are contractual, whether express or implied. The following subjects are
covered: sex equality (ss.64^71); pregnancy and maternity equality (ss.72^76); disclosure of infor-
mation (ss.77^78); and supplementary (ss.79^80).

This is where anti-discrimination law (disregarding the ground of nationality) began, with
art.119 of the 1957 Treaty of Rome: equal pay for equal work.

The explanatory notes read:
‘‘This Chapter contains provisions designed to achieve equality between

men and women in pay and other terms of employment where the work of

an employee and his or her comparator [sic] of the opposite sex is equal.’’

This begs the major question about equality (as opposed to anti-discrimination) law: equality,
here, can only mean equality of outcome. Equal work is defined in s.65 below. It does not meanç
though the rhetoric suggests otherwiseçthat all women (or vice versa) should be rewarded the
same as men, or vice versa (a scenario that does not impact on the differences in men’s pay and
also in women’s pay, as highlighted by the social exclusion unit at the London School of
Economics).

This section is a starting point for the application of ss.66^70, dealing with sex equality clauses,
etc. It refers to work, but also to holding personal or public offices. It embodies the equal work
principle, as between men andwomen.

The original clause referred to ‘‘colleague’’. That was considered too broad. What if one
worked alone? It has been amended to ‘‘comparator’’,which, of course, raises the question: is such
a colleague, real or imagined, a comparator? The explanatory notes had read:

‘‘The reference to colleague and its definition clarify, but do not widen

the existing provisions on who a person can use as a comparator for the

purpose of a claim for breach of an equality clause or rule.’’

Subsection (2) was also inserted in theHouse of Lords. It widens the time for comparison.

65. Equal work

(1) For the purposes of this Chapter, A’s work is equal to that of B if it
is-
(a) like B’s work,
(b) rated as equivalent to B’s work, or
(c) of equal value to B’s work.

(2) A’s work is like B’s work if-
(a) A’s work and B’s work are the same or broadly similar, and
(b) such differences as there are between their work are not of

practical importance in relation to the terms of their work.
(3) So on a comparison of one person’s work with another’s for the

purposes of subsection (2), it is necessary to have regard to-
(a) the frequency with which differences between their work occur in

practice, and
(b) the nature and extent of the differences.

(4) A’s work is rated as equivalent to B’s work if a job evaluation study-
(a) gives an equal value to A’s job and B’s job in terms of the demands

made on aworker, or
(b) would give an equal value to A’s job and B’s job in those terms

were the evaluation not made on a sex-specific system.
(5) A system is sex-specific if, for the purposes of one or more of the

demands made on a worker, it sets values for men different from those
it sets for women.

(6) A’s work is of equal value to B’s work if it is-
(a) neither like B’s work nor rated as equivalent to B’s work, but
(b) nevertheless equal to B’s work in terms of the demands made on

Aby reference to factors such as effort, skill and decision-making.
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DEFINITIONS
‘‘equal work’’: s.65

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
There are three ways of defining equal work, as is clear from subs.(1).

Subsections (1)^(3)
Subsection (1) contains, in para.(a), the first definition: A’s work is like B’s work.This is defined

in subs.(2) as the ‘‘same or broadly similar’’, with the differences being, essentially, irrelevant.
The differences, which have been declared ‘‘not of practical importance’’, are further defined in
subs.(3).

Subsections (1), (4) and (5)
Subsection (1) contains, in para.(b), the second definition. A’s work is rated as equivalent to

B’s work. Reliance is placed upon job evaluation, in subs.(4). Subsection (5) deals with job evalua-
tions made on a sex-specific system (which are deemed as giving an equal value as between
men andwomen).

The explanatory notes read:
‘‘The fact that a discriminatory job evaluation study has been carried out

which gives different values to the work of men and women is not an

obstacle to the operation of an equality clause if an evaluation that set

the same values for men and women would have found the jobs to be of

equal value.’’

Does this not assume that, the setting of different values,which might be objectively justifiable,
can only be discriminatory?

Subsections (1) and (6)
Subsection (1) contains, in para.(c), the third definition. A’s work is of equal value to B’s work.

Equal value is defined in subs.(6): in terms of ‘‘effort, skill and decision-making’’.

66. Sex equality clause

(1) If the terms of A’s work do not (by whatever means) include a sex
equality clause, they are to be treated as including one.

(2) A sex equality clause is a provision that has the following effect-
(a) if a term of A’s is less favourable to A than a corresponding term of

B’s is to B, A’s term is modified so as not to be less favourable;
(b) if A does not have a term which corresponds to a term of B’s that

benefits B, A’s terms are modified so as to include such a term.
(3) Subsection (2)(a) applies to a term of A’s relating to membership of or

rights under an occupational pension scheme only in so far as a sex
equality rule would have effect in relation to the term.

(4) In the case of work within section 65(1)(b), a reference in subsection
(2) above to a term includes a reference to such terms (if any) as have
not been determined by the rating of the work (as well as those that
have).

DEFINITIONS
‘‘sex equality clause’’: s.212(1)

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
The structure of the ‘‘sex equality’’ sections of Ch.3 is important. Section 64 starts with a

presumption of equal value, as regards men and women. Section 65 does not displace that
presumption, even though, in the case of some job evaluations, the setting of different values for
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men and women is deemed to be discriminatory (and therefore not accurate?).This section goes
on to imply a sex equality clause.

Subsection (1) implies the term into the contracts of men and women. Subsection (2) defines
a sex equality clause, and subs.(3), referring to occupational pension schemes, does the sameç
where it would have an effect. Section 65(1)(b) is work-rated as equivalent (even by statutory
deeming), and subs.(4) applies equality to any terms not determined by the rating of the work.

The explanatory notes read:
‘‘Where a job evaluation study has rated the work of an employee and

comparator as equivalent, the equality clause will give the employee the

benefit of all of the comparator’s terms, including those which have not

been determined by the rating of the work.’’

But the effect of s.65(4)^(5) is to treat some job evaluations, made on a sex-specific system, as
rating workof equal value.

67. Sex equality rule

(1) If an occupational pension scheme does not include a sex equality
rule, it is to be treated as including one.

(2) A sex equality rule is a provision that has the following effect-
(a) if a relevant term is less favourable to A than it is to B, the term is

modified so as not to be less favourable;
(b) if a term confers a relevant discretion capable of being exercised in

a way that would be less favourable to A than to B, the term is
modified so as to prevent the exercise of the discretion in that way.

(3) Aterm is relevant if it is-
(a) a term onwhich persons become members of the scheme, or
(b) a term onwhich members of the scheme are treated.

(4) A discretion is relevant if its exercise in relation to the scheme is
capable of affecting-
(a) the way inwhich persons become members of the scheme, or
(b) the way inwhich members of the scheme are treated.

(5) The reference in subsection (3)(b) to a term on which members of a
scheme are treated includes a reference to the term as it has effect for
the benefit of dependants of members.

(6) The reference in subsection (4)(b) to the way in which members of a
scheme are treated includes a reference to the way in which they are
treated as the scheme has effect for the benefit of dependants of
members.

(7) If the effect of a relevant matter on persons of the same sex differs
according to their family, marital or civil partnership status, a
comparison for the purposes of this section of the effect of that matter
on persons of the opposite sex must be with persons who have the
same status.

(8) A relevant matter is-
(a) a relevant term;
(b) a term conferring a relevant discretion;
(c) the exercise of a relevant discretion in relation to an occupational

pension scheme.
(9) This section, so far as relating to the terms on which persons become

members of an occupational pension scheme, does not have effect in
relation to pensionable service before 8 April 1976.

(10) This section, so far as relating to the terms on which members of an
occupational pension scheme are treated, does not have effect in
relation to pensionable service before 17May 1990.
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DEFINITIONS
‘‘sex equality rule’’: s.212(1)

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section implies a sex equality rule into occupational pension schemes, covering joining

and the terms on which they are treated. This is similar to s.66(1). It is different from s.61(1)ç
implying a non-discrimination rule (including sex) into occupational pension schemes.

Subsection (1) implies the rule. The definition is in subs.(2). It is worded differently from
s.66(2).Term and discretion are defined in subss.(3)^(6). Subsection (7) narrows the comparator.
It has to be men and women of equal status.Why has family been included? And what does it
mean? The protected characteristic is: marriage and civil partnership (s.8). That is the status. Is
family to allow for lone parents, who remain married or a civil partner? Relevant matter is
defined in subs.(8). Subsections (9) and (10) limit the retrospective effect of the section: April 8,
1976 for the calculation of pensionable service (having become a member); and May 17, 1990 for
the calculation of pensionable service (for the terms onwhich members are treated).

The earlier date above is because of the ECJ case: Defrenne v SABENA (No.3) (149/77)
[1978] ECR 1365 (art.119 of the 1957 Treaty of Rome not to be applied to periods of service before
the date of judgment).The later date above is because of the ECJ case: Barber v Guardian Royal
Exchange (C-262/88) [1990] ECR I-1889 (occupational pension schemes are a part of equal pay
for the purposes of art 119).The former is the ECJ rule regarding membership of an occupational
pension scheme; the latter, the rule regarding terms onwhich members are treated.

The explanatory notes state: ‘‘The clause replaces equivalent equal treatment provisions in
section 62 of the Pension Act 1995.’’

68. Sex equality rule: consequential alteration of schemes

(1) This section applies if the trustees or managers of an occupational
pension scheme do not have power to make sex equality alterations to
the scheme.

(2) This section also applies if the trustees or managers of an occupational
pension scheme have power to make sex equality alterations to the
scheme but the procedure for doing so-
(a) is liable to be unduly complex or protracted, or
(b) involves obtaining consents which cannot be obtained or which

can be obtained only with undue delay or difficulty.
(3) The trustees or managers may by resolution make sex equality altera-

tions to the scheme.
(4) Sex equality alterations may have effect in relation to a period before

the date onwhich they are made.
(5) Sex equality alterations to an occupational pension scheme are such

alterations to the scheme as may be required to secure conformity with
a sex equality rule.

DEFINITIONS
‘‘sex equality clause’’: s.212(1)

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is similar to s.62 (non-discrimination alterations).
The explanatory notes state: ‘‘The clause replaces equivalent equal treatment provisions in

section 62 of the Pension Act 1995.’’
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69. Defence of material factor

(1) The sex equality clause in A’s terms has no effect in relation to a
difference between A’s terms and B’s terms if the responsible person
shows that the difference is because of a material factor reliance on
which-
(a) does not involve treating A less favourably because of A’s sex than

the responsible person treats B, and
(b) if the factor is within subsection (2), is a proportionate means of

achieving a legitimate aim.
(2) A factor is within this subsection if A shows that, as a result of the

factor, A and persons of the same sex doing work equal to A’s are put
at a particular disadvantage when compared with persons of the
opposite sex doing work equal toA’s.

(3) For the purposes of subsection (1), the long-term objective of
reducing inequality between men’s and women’s terms of work is
always to be regarded as a legitimate aim.

(4) A sex equality rule has no effect in relation to a difference between A
and B in the effect of a relevant matter if the trustees or managers of
the scheme in question show that the difference is because of a
material factor which is not the difference of sex.

(5) ‘‘Relevant matter’’ has the meaning given in section 67.
(6) For the purposes of this section, a factor is not material unless it is a

material difference between A’s case and B’s.

DEFINITIONS
‘‘responsible person’’: s.80(4)
‘‘sex equality clause’’: s.212(1)
‘‘sex equality rule’’: s.212(1)

GENERALNOTE
This section appeared in Bill 85. It was amended in lords’ amendments.
The defence of material factor applies to both equality clauses, in contracts, and equality rules,

in occupational pension schemes. It bites on A’s work being (not) like B’s work: s.65(1)(a), (2)
and (3).The explanatory notes read:

‘‘This clause provides that neither a sex equality clause nor a sex equality

rule will apply if the employer can show that the difference in terms is

due to a material factor which is relevant and significant and not simply

because one is a man and the other is female.’’

Subsection (1) refers to a ‘‘responsible person’’ (which is not defined until s.80(4)).The defence
is: the responsible person has to prove there is no sex discrimination; and there is a defence of
justification, if subs.(2) applies. Subsection (2) is: A(?) showing that he/she is particularly disad-
vantaged, but it is a proportionate means to a legitimate aim.The burden of proof, even without
the lords’ amendments, is jointly on the responsible person (undefined) and A. Subsection (3) is
stark: ‘‘the long-term objective of reducing inequality between men’s and women’s terms of work
is always to be regarded as a legitimate aim.’’ Where does the long-term objective come from,
other than EU law? This may well confront reality in a particular case, where a woman, or
women, wishes to maintain a difference, arguing that their workçfor whatever reasonçis of
more value.

Subsections (4)^(6) concern occupational pension schemes. Subsection (4) articulates the
defence more clearly: the trustees or managers have the burden of proof; the material factor is
not related to the difference of sex.

The explanatory notes read: ‘‘The clause incorporates the effect of EC law in respect of objec-
tive justification of indirectly discriminatory factors.’’ The following example is also given:

‘‘An employer introduces a bonus payment to encourage staff doing the

same work to work a new night shift to maximise production [hopefully

not in breach of employment law!] ... Despite the disparate effect on the
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female employees, the employer’s aim is legitimate and the payment of a

bonus to night workers is a proportionate way of achieving it.’’

But what about subs.(3)? Does the long-term objective of sex equality not override the
legitimate aimof maximising production?

70. Exclusion of sex discrimination provisions

(1) The relevant sex discrimination provision has no effect in relation to a
term of A’s that-
(a) is modified by, or included by virtue of, a sex equality clause or

rule, or
(b) would be so modified or included but for section 69 or Part 2 of

Schedule 7.
(2) Neither of the following is sex discrimination for the purposes of the

relevant sex discrimination provision-
(a) the inclusion in A’s terms of a term that is less favourable as

referred to in section 66(2)(a);
(b) the failure to include in A’s terms a corresponding term as

referred to in section 66(2)(b).
(3) The relevant sex discrimination provision is, in relation to work of a

description given in the first column of the table, the provision referred
to in the second column so far as relating to sex.

Description of work Provision

Employment Section 39(2)

Appointment to a personal office Section 49(6)

Appointment to a public office Section 50(6)

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘sex’’: s.11

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is an important instant of where, say, discrimination against women, does not

become discrimination against men, falling foul of the Act, because a form of positive action is
tipping into reverse discrimination.

The section disapplies the Act, as regards sex discrimination in work (ss.39(2), 49(6) and
50(6)), in the following circumstances: sex equality clauses in contracts and sex equality rules in
occupational pension scheme; where a term of A’s is included, or modified, by statute (or would
be but for s.69 (material factor) or Pt 2 of Sch.7 (occupational pension schemes)); A having a
less-favourable term,under s.66(2)(a); and A not having a term,under s.66(2)(b).

The explanatory notes read:
‘‘This clause ensures that the sex discrimination provisions of the Bill do

not apply where an equality clause or rule operates (or would operate in

the absence of a defence of material factor or the exceptions set out in

Part 2 of Schedule 7) ... The sex discrimination provisions prohibit sex

discrimination in relation to non-contractual pay and benefits such as

promotion, transfer and training and in relation to offers of employment

or appointment ... The equality of terms provisions operate only in

relation to the terms of a contract of employment, the terms of

appointment to a personal or public office and the terms of service of

members of the armed forces.’’
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71. Sex discrimination in relation to contractual pay

(1) This section applies in relation to a term of a person’s work-
(a) that relates to pay, but
(b) in relation towhich a sex equality clause or rule has no effect.

(2) The relevant sex discrimination provision (as defined by section 70)
has no effect in relation to the term except in so far as treatment of the
person amounts to a contravention of the provision by virtue of
section 13 or 14.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘sex’’: s.11
‘‘sex equality clause’’: s.212(1)
‘‘sex equality rule’’: s.212(1)

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section relates to terms outside a sex equality clause or sex equality rule,where, for exam-

ple, there is only one employee. Section 70 does not apply. But a claim for sex discrimination is
still possible under ss.13 (direct discrimination) and 14 (combined discrimination).

Pregnancy and maternity equality

72. Relevant types of work

Sections 73 to 76 apply where awoman-
(a) is employed, or
(b) holds a personal or public office.

DEFINITIONS
‘‘pregnancy and maternity’’: ss.17 and 18

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section, and ss.73^76, deal with pregnancy and maternity equality (just as ss.64^71 deal

with sex equality).
The section applies to women, not in the context of men, but pregnancy and maternity, who

are employed or hold a personal office or a public office.
Though equality law, domestic and EU, majors in men and women, little thought has been

given to single, and/or childless, women versus women with family responsibilities, with or
without a male partner.

73. Maternity equality clause

(1) If the terms of the woman’s work do not (by whatever means) include
a maternity equality clause, they are to be treated as including one.

(2) A maternity equality clause is a provision that, in relation to the terms of
thewoman’s work, has the effect referred to in section 74(1), (6) and (8).

(3) In the case of a term relating to membership of or rights under an
occupational pension scheme, a maternity equality clause has only
such effect as a maternity equality rule would have.

DEFINITIONS
‘‘maternity equality clause’’: s.212(1)
‘‘maternity equality rule’’: s.212(1)
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GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is similar to s.66 (sex equality clause).
Subsection (1) is statutory implication. Subsection (2) is definitional, referring to s.74(1), (6) and

(8). Strangely, subs,(3) goes on to refer to a maternity equality rule (but without referring to s.75).
Query whether, in the case of this protected characteristic, a maternity equality clause also

applies to an occupational pension scheme? The explanatory notes read:
‘‘This ensures that the provisions relating to pregnancy and maternity

equality of terms at work and the provision governing pension schemes

in clause [75] operate effectively together.’’

74. Maternity equality clause: pay

(1) A term of the woman’s work that provides for maternity-related pay
to be calculated by reference to her pay at a particular time is, if each
of the following three conditions is satisfied, modified as mentioned in
subsection (5).

(2) The first condition is that, after the time referred to in subsection (1)
but before the end of the protected period-
(a) her pay increases, or
(b) it would have increased had she not been on maternity leave.

(3) The second condition is that the maternity-related pay is not-
(a) what her pay would have been had she not been on maternity

leave, or
(b) the difference between the amount of statutory maternity pay to

which she is entitled and what her pay would have been had she not
been on maternity leave.

(4) The third condition is that the terms of her work do not provide for
the maternity-related pay to be subject to-
(a) an increase as mentioned in subsection (2)(a), or
(b) an increase thatwould have occurred asmentioned in subsection (2)(b).

(5) The modification referred to in subsection (1) is a modification to
provide for the maternity-related pay to be subject to-
(a) any increase as mentioned in subsection (2)(a), or
(b) any increase thatwould have occurred asmentioned in subsection (2)(b).

(6) A term of her work that-
(a) provides for pay within subsection (7), but
(b) does not provide for her to be given the pay in circumstances in

which she would have been given it had she not been on maternity
leave,

is modified so as to provide for her to be given it in circumstances in which
it would normally be given.

(7) Pay is within this subsection if it is-
(a) pay (including pay by way of bonus) in respect of times before the

woman is on maternity leave,
(b) pay by way of bonus in respect of times when she is on

compulsory maternity leave, or
(c) pay by way of bonus in respect of times after the end of the

protected period.
(8) A term of the woman’s work that-

(a) provides for pay after the end of the protected period, but
(b) does not provide for it to be subject to an increase to which it

would have been subject had she not been on maternity leave,
is modified so as to provide for it to be subject to the increase.
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(9) Maternity-related pay is pay (other than statutory maternity pay) to
which awoman is entitled-
(a) as a result of being pregnant, or
(b) in respect of times when she is on maternity leave.

(10) A reference to the protected period is to be construed in accordance
with section 18.

DEFINITIONS
‘‘maternity equality clause’’: s.212(1)

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is also similar to s.66 (sex equality clause).Note s.73(2).

Subsections (1)^(5)
These deal with the calculation of maternity-related pay, against existing pay.The combined

effect is to increase the sum.

Subsections (6)^(7)
Secondly, bonuses must alsobe reflected in the maternity pay.

Subsections (8)^(10)
Thirdly, these deal with maternity pay after the protected period (as defined in s.18).

75. Maternity equality rule

(1) If an occupational pension scheme does not include a maternity
equality rule, it is to be treated as including one.

(2) A maternity equality rule is a provision that has the effect set out in
subsections (3) and (4).

(3) If a relevant term does not treat time when the woman is on maternity
leave as it treats time when she is not, the term is modified so as to treat
time when she is onmaternity leave as time when she is not.

(4) If a term confers a relevant discretion capable of being exercised so
that time when she is on maternity leave is treated differently from
time when she is not, the term is modified so as not to allow the
discretion to be exercised in that way.

(5) Aterm is relevant if it is-
(a) a term relating tomembership of the scheme,
(b) a term relating to the accrual of rights under the scheme, or
(c) a term providing for the determination of the amount of a benefit

payable under the scheme.
(6) Adiscretion is relevant if its exercise is capable of affecting-

(a) membership of the scheme,
(b) the accrual of rights under the scheme, or
(c) the determination of the amount of a benefit payable under the

scheme.
(7) This section does not require the woman’s contributions to the

scheme in respect of time when she is on maternity leave to be
determined otherwise than by reference to the amount she is paid in
respect of that time.

(8) This section, so far as relating to time when she is on ordinary
maternity leave but is not being paid by her employer, applies only in a
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case where the expected week of childbirth began on or after 6 April
2003.

(9) This section, so far as relating to time when she is on additional
maternity leave but is not being paid by her employer-
(a) does not apply to the accrual of rights under the scheme in any

case;
(b) applies for other purposes only in a case where the expected week

of childbirthbegan on or after 5 October 2008.
(10) In this section-

(a) a reference to being on maternity leave includes a reference to
having been on maternity leave, and

(b) a reference to being paid by the employer includes a reference to
receiving statutory maternity pay from the employer.

DEFINITIONS
‘‘maternity equality rule’’: s.212(1)

GENERALNOTE
This section first appeared in Bill 85, in the same terms.Note s.73(3).
This section is similar to s.67 (sex equality rule).
Subsection (1) is statutory implication. Subsections (2)^(6) are definitional, albeit only in terms

of effect. Subsections (3) and (5) discount maternity leave. Subsections (4) and (6) have the same
effect. Subsection (7) requires contributions related to actual pay. Subsection (10) is definitional.

The two dates, in subss.(8) and (9), limit retrospective effect. They are related to the existing
law; the explanatory notes read:

‘‘This clause replaces the current provisions on ‘unfair maternity provi-

sions’ in paragraph 5 of Schedule 5 of the Social Security Act 1989 and

replicates aspects of Regulations 9 and 18A of the Maternity and

Parental Leave etc Regulations 1999.’’

76. Exclusion of pregnancy and maternity discrimination provisions

(1) The relevant pregnancy and maternity discrimination provision has
no effect in relation to a term of the woman’s work that is modified by
a maternity equality clause or rule.

(2) The inclusion in the woman’s terms of a term that requires modifica-
tion by virtue of section 73(2) or (3) is not pregnancy and maternity
discrimination for the purposes of the relevant pregnancy and
maternity discrimination provision.

(3) The relevant pregnancy and maternity discrimination provision is, in
relation to a description of work given in the first column of the table,
the provision referred to in the second column so far as relating to
pregnancy and maternity.

Description of work Provision

Employment Section 39(2)

Appointment to a personal office Section 49(6)

Appointment to a public office Section 50(6)
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DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘maternity equality clause’’: s.212(1)
‘‘maternity equality rule’’: s.212(1)
‘‘pregnancy and maternity’’: ss.17 and 18

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is similar to s.70 (exclusion of sex discrimination provisions).
This section is an important instant of where a form of positive action tips into reverse

discrimination.
The section disapplies the Act, as regards pregnancy and maternity (ss.36(2), 46(6) and 47(6)),

in the following circumstances: modification of terms in maternity equality clauses or rules.
The explanatory notes read:

‘‘This clause provides that the pregnancy and maternity discrimination

provisions of the Bill do not apply where a maternity clause or rule

operates ...The maternity discrimination provisions prohibit discrimination

in relation to non-contractual pay and benefits such as promotion, transfer

and training and in relation to offers of employment or appointment ...

The maternity equality clause provisions operate only in relation to terms

of a contract of employment, the terms of appointment to a personal or

public office and the terms of service of members of the armed forces and

do so by including an equality clause to modify terms governing

maternity-related pay ... This provision explains the relationship between

the two sets of provisions and is intended to ensure that they provide

seamless protection against pregnancy and maternity-related inequality.’’

Disclosure of information

77. Discussions about pay

(1) A term of a person’s work that purports to prevent or restrict the
person (P) from disclosing or seeking to disclose information about the
terms of P’s work is unenforceable against P in so far as P makes or
seeks tomake a relevant pay disclosure.

(2) A term of a person’s work that purports to prevent or restrict the
person (P) from seeking disclosure of information from a colleague
about the terms of the colleague’s work is unenforceable against P in
so far as P seeks a relevant pay disclosure from the colleague; and
‘‘colleague’’ includes a former colleague in relation to the work in
question.

(3) A disclosure is a relevant pay disclosure if made for the purpose of
enabling the personwho makes it, or the person to whom it is made, to
find out whether or to what extent there is, in relation to the work in
question, a connection between pay and having (or not having) a
particular protected characteristic.

(4) The following are to be treated as protected acts for the purposes of
the relevant victimisation provision-
(a) seeking a disclosure that would be a relevant pay disclosure;
(b) making or seeking tomake a relevant pay disclosure;
(c) receiving information disclosed in a relevant pay disclosure.

(5) The relevant victimisation provision is, in relation to a description of
work specified in the first column of the table, section 27 so far as it
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applies for the purposes of a provision mentioned in the second
column.

Description of work Provision by virtue of which
section 27 has effect

Employment Section 39(3) or (4)

Appointment to a personal office Section 49(5) or (8)

Appointment to a public office Section 50(5) or (9)

DEFINITIONS
‘‘relevant pay disclosure’’: s.77
‘‘victimisation’’: s.27

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
Subsection (1) makes non-disclosure terms unenforceable against a person disclosing.

Subsection (2) has the same effect regarding persons seeking disclosure. Subsection (3) defines
‘‘relevant pay disclosure’’. Subsection (4) lists protected acts. And subsection (5) deals with
victimisation.

The explanatory notes state:
‘‘This clause is designed to protect people who discuss their pay with

colleagues ... with a view to finding out if differences exist that are

related to a protected characteristic. Any action taken against them by

the employer as a result of doing so is treated as victimisation ... as

applied in the clauses listed in the table ... Terms of employment or

appointment that prevent or restrict people from disclosing their pay to

their colleagues are made unenforceable to the extent that they would

prevent or restrict such a discussion ... This clause is new. It is intended

to ensure that there is greater transparency and dialogue within work-

places about pay.’’

78. Gender pay gap information

(1) Regulations may require employers to publish information relating to
the pay of employees for the purpose of showing whether, by reference
to factors of such description as is prescribed, there are differences in
the pay of male and female employees.

(2) This section does not apply to-
(a) an employer who has fewer than 250 employees;
(b) a person specified in Schedule 19;
(c) a government department or part of the armed forces not specified

in that Schedule.
(3) The regulations may prescribe-

(a) descriptions of employer;
(b) descriptions of employee;
(c) how to calculate the number of employees that an employer has;
(d) descriptions of information;
(e) the time at which information is to be published;
(f) the form and manner inwhich it is to be published.

(4) Regulations under subsection (3)(e) may not require an employer,
after the first publication of information, to publish information more
frequently than at intervals of 12 months.
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(5) The regulations may make provision for a failure to comply with the
regulations-
(a) to be an offence punishable on summary conviction by a fine not

exceeding level 5 on the standard scale;
(b) to be enforced, otherwise than as an offence, by such means as are

prescribed.
(6) The reference to a failure to comply with the regulations includes a

reference to a failure by a person acting on behalfof an employer.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in Bill 131.
This section follows from s.77 (discussion with colleagues [concerning pay]), the assumption

being that more information will lead to women’s equality. The title of the section assumes a
problem: a gender pay gap.

Subsection (1) is the sixth reference to ministerial regulations, so far.There is no assumption
here of a gender pay gap. Subsection (2) disapplies the section: fewer than 250 employees; public
authorities (Sch.19); government departments and the armed forces. Subsections (3)^(6) provide
further for regulations, including civil (?) and criminal liability.

The explanatory notes read:
‘‘This is a new provision. The Government wants large private sector

employers in GB to publish information on what they pay their male and

female employees, so that their gender pay gap (the size of the difference

between men and women’s pay expressed as a percentage) is in the public

domain ... The Government’s aim is for employers regularly to publish

such information on a voluntary basis. To give voluntary arrangements

time to work, the Government does not intend to make regulations under

this power before April 2013. The power would then be used only if

sufficient progress on reporting had not been made by that time.’’

There was a great deal of argument about the scale of this problem. In April 2008, the office
for national statistics published a report, The Gender Pay Gap in the UK. The pay gap in 1975,
when the Equal PayAct 1970 took effect,was 30 per cent. By 2009, the figure had fallen to 12.2 per
cent (an updating of the figure in the report). The problem is: what does this figure mean or
represent?

Katja Hall, director of employment policy, at the confederation of British industry (‘‘CBI’’),
gave oral evidence to the PBC on June 9, 2009: ‘‘As to why there has not been more progress, to
know that, we need to understand the causes ... they are complexçthey have to do with our
education system,with child care,women’s experience in the workplace and things such as flexible
working ...We would absolutely encourage our employers to use it if we come up with a system
that works, but I have to be equally clear that we do not support a legislative solution in this area.’’
(cols 93^94.)

The equal opportunities commission, which was absorbed into the CEHR, did, some years
ago, publish a working paper on the gender pay gap. It attributed weight to the following causes:
working patterns, 38 per cent; rigidities in the labour market, 18 per cent; direct discrimination
plus different motivations, 38 per cent; and women’s past lesser educational achievements, 8 per
cent.Thus, with a pay gap of 13 per cent, and 38 per cent causation, just under 5 per cent of the
difference is due to direct discrimination plus differential motivation (Hansard, Vol.501,
col.1127).

The response from Lynne Featherstone MPçwhich indicates much of the nature of the
debate about equalityçwas: ‘‘The hon. Gentleman’s argument very much minimises the size of
the problem. I am concerned about 100 per cent of the women who are discriminated against.
There are other issues, but they do not play a part in gender pay scales or their publication,
whether in terms of women in full or part-time work. That differential still exists for those
women.’’ (cols 1127 1̂128.)

Baroness Royall told the House of Lords, on second reading on December 15, 2009: ‘‘We
believe that gender pay gap publishing will be a significant step towards reducing the gender pay
gap.’’ (Hansard,Vol.715, col.1408.)

Much later, at report on March 2, 2010, and referring to expected CEHRguidance to employ-
ers, she said regarding what are called metrics: ‘‘The first of the three options for measuring the
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gender pay gap is to calculate the difference between the median hourly earnings of men and
women by reference to all female employees’ median pay and all male employees’ median pay.
That is sometimes called the single figure measurement. The second option is to measure the
difference between the average basic pay and total average earnings of men and of women by
grade and job type. The third is to measure the difference between the starting salaries of men
and of women.The narrative approach would explain the context, explore and analyse the causes
of any gender pay gaps, describe workforce involvement in addressing the issues, and seek lists
of the actions being taken.’’ (Hansard,Vol.717, col.1377.)

At report in the House of Lords on March 2, 2010, Baroness Morris of Bolton, for the official
opposition, proposed an amendment unsuccessfully, to limit equal pay audits to when a court/
tribunal had found that an employer had contravened theAct.

Supplementary

79. Comparators

(1) This section applies for the purposes of this Chapter.
(2) If A is employed, B is a comparator if subsection (3) or (4) applies.
(3) This subsection applies if-

(a) B is employed byA’s employeror by an associate of A’s employer, and
(b) A and B work at the same establishment.

(4) This subsection applies if-
(a) B is employed byA’s employer or an associate of A’s employer,
(b) Bworks at an establishmentother than the one at which Aworks, and
(c) common terms apply at the establishments (either generally or as

between A and B).
(5) If A holds a personal or public office, B is a comparator if-

(a) B holds a personal or public office, and
(b) the person responsible for paying A is also responsible for paying B.

(6) If A is a relevant member of the House of Commons staff, B is a
comparator if-
(a) B is employed by the person who is A’s employer under subsection

(6) of section 195 of the Employment Rights Act 1996, or
(b) if subsection (7) of that section applies in A’s case, B is employed

by the personwho is A’s employer under that subsection.
(7) If A is a relevant member of the House of Lords staff, B is a

comparator if B is also a relevant member of the House of Lords
staff.

(8) Section 42 does not apply to this Chapter; accordingly, for the
purposes of this Chapter only, holding the office of constable is to be
treated as holding a personal office.

(9) For the purposes of this section, employers are associated if-
(a) one is a company of which the other (directly or indirectly) has

control, or
(b) both are companies of which a third person (directly or indirectly)

has control.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
Section 64 originally used the word ‘‘colleague’’. This was amended to ‘‘comparator’’. This

section is now about comparators.
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Subsections (2)^(4) and (9)
These relate to employment. Comparison is confined to associated employers and establish-

ments with common terms.

Subsections (5)^(8)
These relate to personal and public offices.Query whether a personal office may be compared

with a public office? Subsections (6) and (7) relate to the houses of parliament. Subsection (8)
applies to police officers.

80. Interpretation and exceptions

(1) This section applies for the purposes of this Chapter.
(2) The terms of a person’s work are-

(a) if the person is employed, the terms of the person’s employment
that are in the person’s contract of employment, contract of appren-
ticeship or contract to dowork personally;

(b) if the person holds a personal or public office, the terms of the
person’s appointment to the office.

(3) If work is not done at an establishment, it is to be treated as done at
the establishment withwhich it has the closest connection.

(4) A person (P) is the responsible person in relation to another person
if-
(a) P is the other’s employer;
(b) P is responsible for paying remuneration in respect of a personal

or public office that the other holds.
(5) A job evaluation study is a study undertaken with a view to

evaluating, in terms of the demands made on a person by reference to
factors such as effort, skill and decision-making, the jobs to be done-
(a) by some or all of the workers in an undertaking or group of under-

takings, or
(b) in the case of the armed forces, by some or all of the members of

the armed forces.
(6) In the case of Crown employment, the reference in subsection (5)(a)

to an undertaking is to be construed in accordance with section 191(4)
of the Employment Rights Act 1996.

(7) ‘‘Civil partnership status’’ has the meaning given in section 124(1) of
the Pensions Act 1995.

(8) Schedule 7 (exceptions) has effect.

GENERALNOTE
This section first appeared in Bill 85, in the same terms. It is mainly definitional.
Subsection (2) follows the logic of this part: work. It includes employment, and personal and

public offices. Subsection (4) relates to s.69, and not to the responsible person in s.61.The defini-
tion of job evaluation study relates to s.65. Subsection (8) introduces Sch.7: equality of terms:
exceptions.

Chapter 4

Supplementary

81. Ships and hovercraft

(1) This Part applies in relation to-
(a) workon ships,
(b) workon hovercraft, and
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(c) seafarers,
only in such circumstances as are prescribed.

(2) For the purposes of this section, it does not matter whether
employment arises or work is carried out within or outside the United
Kingdom.

(3) ‘‘Ship’’ has the same meaning as in theMerchant Shipping Act 1995.
(4) ‘‘Hovercraft’’ has the same meaning as in theHovercraft Act 1968.
(5) ‘‘Seafarer’’ means a person employed or engaged in any capacity on

board a ship or hovercraft.
(6) Nothing in this section affects the application of any other provision

of this Act to conduct outside England andWales or Scotland.

DEFINITIONS
‘‘hovercraft’’: s.81
‘‘ship’’: s.81

GENERALNOTE
This section first appeared in Bill 85, in the same terms. It is definitional. It relates, not to

Ch.3 (equality of terms), but to Pt 5: work.
The section does not relate to s.30: ships and hovercraft (in Pt 3).
Subsection (1) is the seventh incident of regulations, so far. The extra-territorial effect of

subss.(2) and (6) is mitigated by ‘‘for the purposes of this section’’ in the former.
The explanatory notes read:

‘‘The Bill is silent on the territorial application of the employment

provisions. While this approach is acceptable for most workers, who at

any given time are within either the territory of the United Kingdom or

some other territory, seafarers work on ships that may be constantly

moving between waters under the jurisdiction of different States. This

clause will allow the Minister to say to which seafarers on which ships,

and to which crew on which hovercraft, the employment provisions apply

in accordance with international law and custom and the global practices

of the shipping industry. The Minister may make provision with regard

to ships outside GB.’’

The question of seafarers was not progressed during the passage of the Bill. At report in the
House of Lords on March 2, 2010, Lord Rosser proposed unsuccessfully a new Schedule to follow
Sch.7, applying Pt 5 to this group of workers.UK companies,withUK-flagged ships,were able to
recruit seafarers abroad, and pay them awage related to conditions in their country of origin.This
was permitted under the Race Relations Act 1976. BaronessThornton for the Government argued
for the position in ss.81^83: a possible order in council extending theAct to seafarers. She said:

‘‘The difference is that the regulation-making power allows the legal

position to be established, following full consideration of all economic

and equity arguments. Secondary legislation also provides greater

flexibility, allowing, if necessary, for further regulations to be made as

the law develops ... The Government must carefully consider the

implications of ending the practice of differential pay, including the

economic impact. There is no question of any form of differential pay for

citizens of the EU, EEA or other designated states, but the possibility of

putting UK employers at a significant commercial disadvantage against

other employers, and leading them to consider deflagging their ships, has

to be given serious consideration.’’ (Hansard,Vol.717, col.1384.)

82. Offshore work

(1) Her Majesty may by Order in Council provide that in the case of
persons in offshore work-
(a) specified provisions of this Part apply (with or without modifica-

tion);
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(b) Northern Ireland legislation making provision for purposes corre-
sponding to any of the purposes of this Part applies (with or
without modification).

(2) The Order may-
(a) provide for these provisions, as applied by the Order, to apply to

individuals (whether or not British citizens) and bodies corporate
(whether or not incorporated under the law of a part of the United
Kingdom),whether or not such application affects activities outside
the UnitedKingdom;

(b) make provision for conferring jurisdiction on a specified court or
class of court or on employment tribunals in respect of offences,
causes of action or other matters arising in connection with
offshore work;

(c) exclude from the operation of section 3 of theTerritorialWaters Jur-
isdiction Act 1878 (consents required for prosecutions) proceedings
for offences under the provisions mentioned in subsection (1) in
connectionwith offshore work;

(d) provide that such proceedings must not be brought without such
consent as may be required by the Order.

(3) ‘‘Offshore work’’ is work for the purposes of-
(a) activities in the territorial sea adjacent to the UnitedKingdom,
(b) activities such as are mentioned in subsection (2) of section 11 of

the Petroleum Act 1998 in waters within subsection (8)(b) or (c) of
that section, or

(c) activities mentioned in paragraphs (a) and (b) of section 87(1) of
the EnergyAct 2004 inwaters towhich that section applies.

(4) Work includes employment, contract work, a position as a partner or
as a member of an LLP, or an appointment to a personal or public
office.

(5) Northern Ireland legislation includes an enactment contained in, or
in an instrument under, an Act that forms part of the law of Northern
Ireland.

(6) In the application to Northern Ireland of subsection (2)(b), the
reference to employment tribunals is to be read as a reference to
industrial tribunals.

(7) Nothing in this section affects the application of any other provision
of this Act to conduct outside England andWales or Scotland.

DEFINITIONS
‘‘offshore work’’: s.82

GENERALNOTE
This section first appeared in Bill 85, in the same terms. It is definitional. It relates, not to

Ch.3 (equality of terms), but to Pt 5: work.
This is the first reference to orders in council.
It is also the first reference toNorthern Ireland.
Subsection (3) defines offshore work. This, interestingly, refers to the territorial sea adjacent

to the United Kingdom. But this is only a GB Act. Thus, the problem of Northern Ireland. Is
offshore work a devolved function? Nothing in Schs 2 and 3 of the NIA 1998 suggests it is not.
But her majesty is advised, regarding orders in council, by London ministers. Northern Ireland
law will be made,under this section, by parliament and not by the assembly in Belfast.

The explanatory notes read: ‘‘The power may also be used in relation to any corresponding
Northern Ireland legislation (with or without modification).’’
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83. Interpretation and exceptions

(1) This section applies for the purposes of this Part.
(2) ‘‘Employment’’means-

(a) employment under a contract of employment, a contract of appren-
ticeship or a contract personally to dowork;

(b) Crown employment;
(c) employment as a relevant member of the House of Commons

staff;
(d) employment as a relevant member of theHouse of Lords staff.

(3) This Part applies to service in the armed forces as it applies to
employment by a private person; and for that purpose-
(a) references to terms of employment, or to a contract of employment,

are tobe read as including references to terms of service;
(b) references to associated employers are to be ignored.

(4) A reference to an employer or an employee, or to employing or being
employed, is (subject to section 212(11)) to be read with subsections (2)
and (3); and a reference to an employer also includes a reference to a
person who has no employees but is seeking to employ one or more
other persons.

(5) ‘‘Relevant member of the House of Commons staff’’ has the meaning
given in section 195 of the Employment Rights Act 1996; and such a
member of staff is an employee of-
(a) the person who is the employer of that member under subsection

(6) of that section, or
(b) if subsection (7) of that section applies in the case of that member, the

personwho is the employerof thatmember under that subsection.
(6) ‘‘Relevant member of the House of Lords staff’’ has the meaning

given in section 194 of that Act (which provides that such a member of
staff is an employee of the Corporate Officer of theHouse of Lords).

(7) In the case of a person in Crown employment, or in employment as a
relevant member of the House of Commons staff, a reference to the
person’s dismissal is a reference to the termination of the person’s
employment.

(8) A reference to a personal or public office, or to an appointment to a
personal or public office, is to be construed in accordance with section
52.

(9) ‘‘Crown employment’’ has the meaning given in section 191 of the
Employment Rights Act 1996.

(10) Schedule 8 (reasonable adjustments) has effect.
(11) Schedule 9 (exceptions) has effect.

GENERALNOTE
This section first appeared in Bill 85, in the same terms. It is definitional. It relates, not to

Ch.3 (equality of terms), but to Pt 5: work.
The definition of employment, in keeping with theAct, is broad: subs.(2). Subsection (3) is also

significant: extending the Act to the armed forces (which is defined in s.212(1)). Subsection (11)
gives effect to Sch.9: exceptions.

Subsections (10) and (11) give effect to Schs 8 and 9.
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PART 6

EDUCATION

Chapter 1

Schools

84. Application of this Chapter

This Chapter does not apply to the following protected characteristics-
(a) age;
(b) marriage and civil partnership.

DEFINITIONS
‘‘age’’: s.5
‘‘marriage and civil partnership’’: s.8

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in Bill 131.
This is the fourth part in Pts 3 1̂0. Part 3 dealt with services and public functions, Pt 4 with

premises, and Pt 5 withwork. Part 6 is: education.
This section has to be read with ss.85^99, a relatively small part. Chapter 1 is: schools (ss.84^

89). Chapter 2 is: further and higher education (ss.90^94). Chapter 3 is: general qualifications
bodies (ss.95^97). And Ch.4 is: miscellaneous (ss.98^99).

This section excludes two protected characteristics in this Chapter (schools).
Bill 85 also listed pregnancy and maternity (but this was amended). The explanatory notes

read: ‘‘It is not unlawful discrimination for a school to organise a different timetable for a pupil
who has a baby, to help her fit her education with her parenting responsibilities.’’ Query the
position after the amendment, deleting pregnancy and maternity?

85. Pupils: admission and treatment, etc

(1) The responsible body of a school to which this section applies must
not discriminate against a person-
(a) in the arrangements it makes for deciding who is offered

admission as a pupil;
(b) as to the terms onwhich it offers to admit the person as a pupil;
(c) by not admitting the person as a pupil.

(2) The responsible body of such a school must not discriminate against
a pupil-
(a) in the way it provides education for the pupil;
(b) in the way it affords the pupil access to a benefit, facility or

service;
(c) by not providing education for the pupil;
(d) by not affording the pupil access to a benefit, facility or service;
(e) by excluding the pupil from the school;
(f) by subjecting the pupil to any other detriment.

(3) The responsible body of such a school must not harass-
(a) a pupil;
(b) a personwho has applied for admission as a pupil.

(4) The responsible body of such a school must not victimise a person-
(a) in the arrangements it makes for deciding who is offered

admission as a pupil;
(b) as to the terms onwhich it offers to admit the person as a pupil;
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(c) by not admitting the person as a pupil.
(5) The responsible body of such a school must not victimise a pupil-

(a) in the way it provides education for the pupil;
(b) in the way it affords the pupil access to a benefit, facility or

service;
(c) by not providing education for the pupil;
(d) by not affording the pupil access to a benefit, facility or service;
(e) by excluding the pupil from the school;
(f) by subjecting the pupil to any other detriment.

(6) A duty to make reasonable adjustments applies to the responsible
body of such a school.

(7) In relation to England andWales, this section applies to-
(a) a school maintained by a local authority;
(b) an independent educational institution (other than a special

school);
(c) a special school (not maintained by a local authority).

(8) In relation to Scotland, this section applies to-
(a) a school managed by an education authority;
(b) an independent school;
(c) a school in respect of which the managers are for the time being

receiving grants under section 73(c) or (d) of the Education
(Scotland) Act 1980.

(9) The responsible body of a school towhich this section applies is-
(a) if the school is within subsection (7)(a), the local authority or

governing body;
(b) if it is within subsection (7)(b) or (c), the proprietor;
(c) if it is within subsection (8)(a), the education authority;
(d) if it is within subsection (8)(b), the proprietor;
(e) if it is within subsection (8)(c), the managers.

(10) In the application of section 26 for the purposes of subsection (3),
none of the following is a relevant protected characteristic-

(a) gender reassignment;
(b) religion or belief;
(c) sexual orientation.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘gender assignment’’: s.7
‘‘reasonable adjustments’’: s.20
‘‘religion or belief’’: s.10
‘‘responsible body’’: s.85
‘‘sexual orientation’’: s.12
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Responsible body is defined in subss.(7)^(9).
This section is concerned with the treatment of pupils, including their admissions to a school.

It deals with discrimination, harassment, victimisation and reasonable adjustments. Subsections
(7)^(9) identify the responsible bodies for different types of school in England and Wales and
Scotland (the definitions being in s.89).

Section 26 (harassment) does not apply, under subs.(10), to: gender reassignment; religion or
belief; or sexual orientation.
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The explanatory notes read: ‘‘This clause is primarily designed to replicate the effect of provi-
sions in current legislation applying to schools. In addition, it extends protection from discrimina-
tion to transsexual pupils.’’

86. Victimisation of pupils, etc. for conduct of parents, etc

(1) This section applies for the purposes of section 27 in its application
to section 85(4) or (5).

(2) The references to B in paragraphs (a) and (b) of subsection (1) of
section 27 include a reference to a parent or sibling of the child in
question.

(3) Giving false evidence or information, or making a false allegation, in
good faith is not a protected act in a case where-
(a) the evidence or information is given, or the allegation is made, by

a parent or sibling of the child, and
(b) the child has acted in bad faith.

(4) Giving false evidence or information, or making a false allegation, in
bad faith, is a protected act in a case where-
(a) the evidence or information is given, or the allegation is made, by

a parent or sibling of the child, and
(b) the child has acted in good faith.

(5) In this section-
‘‘child’’means a personwho has not attained the age of 18;
‘‘sibling’’ means a brother or sister, a half-brother or half-sister, or a

stepbrother or stepsister.

DEFINITIONS
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section further deals withvictimisation,which is considered in s.85(4) and (5).
Subsection (2) extends the meaning of B in s.27. Subsections (3) and (4) distinguish a child

acting in bad faith or good faith: the conduct of the parent (which is defined in s.212(1)) or sibling
is not protected in the case of the former, evenwhen given in good faith.

The explanatory notes state: ‘‘The aim is to prevent parents being discouraged from raising
an issue of discriminationwith a school because of worry that their child may suffer retaliation as
a result.’’

87. Application of certain powers under Education Act 1996

(1) Sections 496 and 497 of the Education Act 1996 (powers to give
directions where responsible body of school in default of obligations,
etc.) apply to the performance of a duty under section 85.

(2) But neither of sections 496 and 497 of that Act applies to the perfor-
mance of a duty under that section by the proprietor of an
independent educational institution (other than a special school).

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
The secretary of state may direct a responsible body regarding s.85, but not the proprietor of

an independent educational institution (unless a special school).These are defined in s.89.
The explanatory notes read: ‘‘It enables the Secretary of State to require a school to stop a

discriminatory practice of policy even if no complaint has been brought by an individual pupil or
prospective pupil.’’
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88. Disabled pupils : accessibility

Schedule 10 (accessibility) has effect.

DEFINITIONS
‘‘disability’’: s.6

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
The section only gives effect to Sch.10: accessibility for disabled pupils.

89. Interpretation and exceptions

(1) This section applies for the purposes of this Chapter.
(2) Nothing in this Chapter applies to anything done in connection with

the content of the curriculum.
(3) ‘‘Pupil’’-

(a) in relation to England andWales, has the meaning given in section
3(1) of the Education Act 1996;

(b) in relation to Scotland, has the meaning given in section 135(1) of
the Education (Scotland) Act 1980.

(4) ‘‘Proprietor’’-
(a) in relation to a school in England and Wales, has the meaning

given in section 579(1) of the Education Act 1996;
(b) in relation to a school in Scotland, has the meaning given in

section 135(1) of the Education (Scotland) Act 1980.
(5) ‘‘School’’-

(a) in relation to England andWales, has the meaning given in section
4 of the Education Act 1996;

(b) in relation to Scotland, has the meaning given in section 135(1) of
the Education (Scotland) Act 1980.

(6) A reference to a school includes a reference to an independent educa-
tional institution in England; and a reference to an independent
educational institution in England is to be construed in accordance
with Chapter 1 of Part 4 of the Education and Skills Act 2008.

(7) A reference to an independent educational institution is a reference
to-
(a) an independent educational institution in England, or
(b) an independent school inWales.

(8) ‘‘Independent school’’-
(a) in relation to Wales, has the meaning given in section 463 of the

Education Act 1996;
(b) in relation to Scotland, has the meaning given in section 135(1) of

the Education (Scotland) Act 1980.
(9) ‘‘Special school’’ has the meaning given in section 337 of the

Education Act 1996.
(10) ‘‘Local authority’’means-

(a) in relation to England, an English local authority within the
meaning of section 162 of theEducation and Inspections Act 2006;

(b) in relation toWales, aWelsh local authority within the meaning of
that section.

(11) ‘‘Education authority’’, in relation to Scotland, has the meaning
given in section 135(1) of the Education (Scotland) Act 1980.

(12) Schedule 11 (exceptions) has effect.
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GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is definitional. Subsection (2), excluding the content of the curriculum, is impor-

tant. Subsection (12) gives effect to Sch.11: schools: exceptions.

Chapter 2

Further and Higher Education

90. Application of this Chapter

This Chapter does not apply to the protected characteristic of marriage
and civil partnership.

DEFINITIONS
‘‘marriage and civil partnership’’: s.8

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This exclusion is not explained in the explanatory notes.

91. Students: admission and treatment, etc

(1) The responsible body of an institution to which this section applies
must not discriminate against a person-
(a) in the arrangements it makes for deciding who is offered

admission as a student;
(b) as to the terms onwhich it offers to admit the person as a student;
(c) by not admitting the person as a student.

(2) The responsible body of such an institution must not discriminate
against a student-
(a) in the way it provides education for the student;
(b) in the way it affords the student access to a benefit, facility or

service;
(c) by not providing education for the student;
(d) by not affording the student access to a benefit, facility or service;
(e) by excluding the student;
(f) by subjecting the student to any other detriment.

(3) The responsible body of such an institution must not discriminate
against a disabled person-
(a) in the arrangements it makes for deciding upon whom to confer a

qualification;
(b) as to the terms on which it is prepared to confer a qualification on

the person;
(c) by not conferring a qualification on the person;
(d) by withdrawing a qualification from the person or varying the

terms onwhich the person holds it.
(4) Subsection (3) applies only to disability discrimination.
(5) The responsible body of such an institution must not harass-

(a) a student;
(b) a personwho has applied for admission as a student;
(c) a disabled person who holds or has applied for a qualification

conferred by the institution.
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(6) The responsible body of such an institution must not victimise a
person-
(a) in the arrangements it makes for deciding who is offered

admission as a student;
(b) as to the terms onwhich it offers to admit the person as a student;
(c) by not admitting the person as a student.

(7) The responsible body of such an institution must not victimise a
student-
(a) in the way it provides education for the student;
(b) in the way it affords the student access to a benefit, facility or

service;
(c) by not providing education for the student;
(d) by not affording the student access to a benefit, facility or service;
(e) by excluding the student;
(f) by subjecting the student to any other detriment.

(8) The responsible body of such an institution must not victimise a
disabled person-
(a) in the arrangements it makes for deciding upon whom to confer a

qualification;
(b) as to the terms on which it is prepared to confer a qualification on

the person;
(c) by not conferring a qualification on the person;
(d) by withdrawing a qualification from the person or varying the

terms onwhich the person holds it.
(9) A duty to make reasonable adjustments applies to the responsible

body of such an institution.
(10) In relation to England andWales, this section applies to-

(a) a university;
(b) any other institutionwithin the higher education sector;
(c) an institutionwithin the further education sector.

(11) In relation to Scotland, this section applies to-
(a) a university;
(b) a designated institution;
(c) a college of further education.

(12) A responsible body is-
(a) in the case of an institution within subsection (10)(a), (b) or (c), the

governing body;
(b) in the case of an institution within subsection (11)(a) or (b), the

governing body;
(c) in the case of a college of further education under the

management of a board of management, the board of
management;

(d) in the case of any other college of further education, any board of
governors of the college or any person responsible for the
management of the college,whether or not formally constituted as a
governing body or board of governors.

DEFINITIONS
‘‘disability’’: s.6
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘reasonable adjustments’’: s.20
‘‘responsible body’’: s.91
‘‘victimisation’’: s.27
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GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This section is similar to s.85, dealing with pupils in schools.
This section is concerned with the treatment of students, including their admission to further

and higher education. It deals with discrimination, harassment, victimisation and reasonable
adjustments. Subsections (10)^(12) identify the responsible bodies for different institutions in the
further, and higher, education sectors.

The protected characteristic of disability was added to this section, in subss.(3) and (4).
Subsection (3) deals with qualifications. Subsection (4) indicates that disabled persons are being
treated uniquely. Subsection (8)çon not victimising a disabled personçwas also added.

92. Further and higher education courses

(1) The responsible body in relation to a course to which this section
applies must not discriminate against a person-
(a) in the arrangements it makes for deciding who is enrolled on the

course;
(b) as to the terms on which it offers to enrol the person on the

course;
(c) by not accepting the person’s application for enrolment.

(2) The responsible body in relation to such a course must not discrimi-
nate against a person who is enrolled on the course in the services it
provides or offers to provide.

(3) The responsible body in relation to such a course must not harass a
personwho-
(a) seeks enrolment on the course;
(b) is enrolled on the course;
(c) is a user of services provided by the body in relation to the course.

(4) The responsible body in relation to such a course must not victimise
a person-
(a) in the arrangements it makes for deciding who is enrolled on the

course;
(b) as to the terms on which it offers to enrol the person on the

course;
(c) by not accepting the person’s application for enrolment.

(5) The responsible body in relation to such a course must not victimise
a person who is enrolled on the course in the services it provides or
offers to provide.

(6) A duty to make reasonable adjustments applies to the responsible
body.

(7) This section applies to-
(a) a course of further or higher education secured by a responsible

body in England orWales;
(b) a course of education provided by the governing body of a

maintained school under section 80 of the School Standards and
Framework Act 1998;

(c) a course of further education secured by an education authority in
Scotland.

(8) A responsible body is-
(a) a local authority in England or Wales, for the purposes of

subsection (7)(a);
(b) the governing body of a maintained school, for the purposes of

subsection (7)(b);
(c) an education authority in Scotland, for the purposes of subsection

(7)(c).
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(9) In this section-
‘‘course’’, in relation to further education, includes each component

part of a course if there is no requirement imposed on persons
registered for a component part of the course to register for
another component part of the course;

‘‘enrolment’’ includes registration for a component part of a course;
‘‘maintained school’’ has the meaning given in section 20(7) of the

School Standards and Framework Act 1998;
‘‘services’’ means services of any description which are provided

wholly or mainly for persons enrolled on a course to which this
section applies.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘reasonable adjustments’’: s.20
‘‘responsible body’’: s.92
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
There is no equivalent of this section in ss.84 to 89, dealing with schools. This is because

further and high education institutions offer courses to external students.
This section is similar to s.91. It deals with discrimination, harassment, victimisation and

reasonable adjustments. Subsections (7)^(9) identify the responsible bodies for different institu-
tions in the further, and higher, education sectors.

93. Recreational or training facilities

(1) The responsible body in relation to facilities to which this section
applies must not discriminate against a person-
(a) in the arrangements it makes for deciding who is provided with the

facilities;
(b) as to the terms on which it offers to provide the facilities to the

person;
(c) by not accepting the person’s application for provision of the

facilities.
(2) The responsible body in relation to such facilities must not discrimi-

nate against a person who is provided with the facilities in the services
it provides or offers to provide.

(3) The responsible body in relation to such facilities must not harass a
personwho-
(a) seeks to have the facilities provided;
(b) is providedwith the facilities;
(c) is a user of services provided by the body in relation to the

facilities.
(4) The responsible body in relation to such facilities must not victimise

a person-
(a) in the arrangements it makes for deciding who is provided with the

facilities;
(b) as to the terms on which it offers to provide the facilities to the

person;
(c) by not accepting the person’s application for provision of the

facilities.
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(5) The responsible body in relation to such facilities must not victimise
a personwho is provided with the facilities in the services it provides or
offers to provide.

(6) A duty to make reasonable adjustments applies to the responsible
body.

(7) This section applies to-
(a) facilities secured by a local authority in England under section

507Aor 507B of the Education Act 1996;
(b) facilities secured by a local authority inWales under section 508 of

that Act;
(c) recreational or training facilities provided by an education

authority in Scotland.
(8) A responsible body is-

(a) a local authority in England, for the purposes of subsection (7)(a);
(b) a local authority inWales, for the purposes of subsection (7)(b);
(c) an education authority in Scotland, for the purposes of subsection

(7)(c).
(9) This section does not apply to the protected characteristic of age, so

far as relating to persons who have not attained the age of 18.

DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘victimisation’’: s.27
‘‘reasonable adjustments’’: s.20
‘‘responsible body’’: s.93

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
There is no equivalent of this section in ss.84^89, dealing with schools.This is because further

and high education institutions offer recreational or training facilities.
This section is similar to s.91 (and s.92). It deals with discrimination, harassment,victimisation

and reasonable adjustments. Subsections (7)^(9) identify the responsible bodies for different insti-
tutions in the further, and higher, education sectors.

Interestingly, subs.(9) excludes the protected characteristic of age, insofar as it applies to
persons under 18 years.

The explanatory notes read:
‘‘The recreational and training facilities concerned are those provided in

England under section 507A or 507B of the Education Act 1996 and

include things like centres, parks and sports facilities.’’

94. Interpretation and exceptions

(1) This section applies for the purposes of this Chapter.
(2) Nothing in this Chapter applies to anything done in connection with

the content of the curriculum.
(3) A reference to a student, in relation to an institution, is a reference to

a person for whom education is provided by the institution.
(4) A reference to a university includes a reference to a university college

and a college, school or hall of a university.
(5) A reference to an institution within the further or higher education

sector is to be construed in accordance with section 91 of the Further
andHigher Education Act 1992.

(6) ‘‘Further education’’-
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(a) in relation to England andWales, has the meaning given in section
2 of the Education Act 1996;

(b) in relation to Scotland, has the meaning given in section 1(3) of
the Further andHigher Education (Scotland) Act 1992.

(7) ‘‘Higher education’’-
(a) in relation to England and Wales, means education provided by

means of a course of a description mentioned in Schedule 6 to the
Education Reform Act 1988;

(b) in relation to Scotland, has the meaning given in section 38 of the
Further andHigher Education (Scotland) Act 1992.

(8) ‘‘College of further education’’ has the meaning given in section 36 of
the Further andHigher Education (Scotland) Act 1992.

(9) ‘‘Designated institution’’ has the meaning given in section 44 of that
Act.

(10) ‘‘Local authority’’means-
(a) in relation to England, an English local authority within the

meaning of section 162 of theEducation and Inspections Act 2006;
(b) in relation toWales, aWelsh local authority within the meaning of

that section.
(11) ‘‘Education authority’’ has the meaning given by section 135(1) of the

Education (Scotland) Act 1980.
(12) Schedule 12 (exceptions) has effect.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
The section is similar to s.89. Subsection (2) excludes the content of the curriculum.Subsection

(12) gives effect to Sch.12: further and higher education exceptions.
The explanatory notes read:

‘‘These provisions are new, but are based upon an exception relating to

discrimination because of religion or belief in education in schools in the

Equality Act 2006, and explicitly extends it to education in higher and

further education institutions across all protected characteristics covered

by this Chapter.’’

Chapter 3

General Qualifications Bodies

95. Application of this Chapter

This Chapter does not apply to the protected characteristic of marriage
and civil partnership.

DEFINITIONS
‘‘marriage and civil partnership’’: s.8

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
The explanatory notes read: ‘‘This clause is designed to regulate the effect of similar

provisions in current legislation subject to modifications that include placing a responsibility on
the appropriate regulator.’’

96. Qualifications bodies

(1) Aqualifications body (A) must not discriminate against a person (B)-
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(a) in the arrangements A makes for deciding upon whom to confer a
relevant qualification;

(b) as to the terms onwhich it is prepared to confer a relevant qualifica-
tion on B;

(c) by not conferring a relevant qualification on B.
(2) A qualifications body (A) must not discriminate against a person (B)

uponwhomA has conferred a relevant qualification-
(a) by withdrawing the qualification from B;
(b) by varying the terms onwhich B holds the qualification;
(c) by subjecting B to any other detriment.

(3) A qualifications body must not, in relation to conferment by it of a
relevant qualification, harass-
(a) a personwho holds the qualification, or
(b) a personwho applies for it.

(4) Aqualifications body (A) must not victimise a person (B)-
(a) in the arrangements A makes for deciding upon whom to confer a

relevant qualification;
(b) as to the terms onwhich it is prepared to confer a relevant qualifica-

tion on B;
(c) by not conferring a relevant qualification on B.

(5) A qualifications body (A) must not victimise a person (B) upon
whom A has conferred a relevant qualification-
(a) by withdrawing the qualification from B;
(b) by varying the terms onwhich B holds the qualification;
(c) by subjecting B to any other detriment.

(6) A duty to make reasonable adjustments applies to a qualifications
body.

(7) Subsection (6) does not apply to the body in so far as the appropriate
regulator specifies provisions, criteria or practices in relation to which
the body-
(a) is not subject to a duty tomake reasonable adjustments;
(b) is subject to a duty to make reasonable adjustments, but in relation to

which such adjustments as the regulator specifies should notbe made.
(8) For the purposes of subsection (7) the appropriate regulator must

have regard to-
(a) the need tominimise the extent towhich disabled persons are disad-

vantaged in attaining the qualification because of their disabilities;
(b) the need to secure that the qualification gives a reliable indication

of the knowledge, skills and understanding of a person upon whom
it is conferred;

(c) the need tomaintain public confidence in the qualification.
(9) The appropriate regulator-

(a) must not specify any matter for the purposes of subsection (7)
unless it has consulted such persons as it thinks appropriate;

(b) must publish matters so specified (including the date from which
they are to have effect) in such manner as is prescribed.

(10) The appropriate regulator is-
(a) in relation to a qualifications body that confers qualifications in

England, a person prescribed by aMinister of the Crown;
(b) in relation to a qualifications body that confers qualifications in

Wales, a person prescribed by theWelshMinisters;
(c) in relation to a qualifications body that confers qualifications in

Scotland, a person prescribed by the ScottishMinisters.
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(11) For the purposes of subsection (10), a qualification is conferred in a
part of Great Britain if there are, or may reasonably be expected to be,
persons seeking to obtain the qualification who are or will be
assessed for those purposes wholly or mainly in that part.

DEFINITIONS
‘‘appropriate regulator’’: s.96
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘reasonable adjustments’’: s.20
‘‘victimisation’’: s.27

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This section is similar to ss.85, 91, 92 and 93.
It deals with discrimination, harassment,victimisation and reasonable adjustments.Qualifica-

tions body is defined in s.97. Subsections (10) and (11) define the appropriate regulator.The duty
tomake reasonable adjustments is uniquely further defined, in subss.(7)^(9).

The explanatory notes read:
‘‘For example, it could be specified that the requirement to achieve a

particular mark to gain a particular qualification is not subject to

reasonable adjustments. The appropriate regulator may also specify

which reasonable adjustments should not be made. For example, it may

be appropriate to allow additional time to complete the exam or to

provide a reader, but not to give an exemption from part of an exam. In

doing so, the appropriate regulator must have regard to the need to

ensure disabled candidates are not disadvantaged, and the need to

maintain the integrity and public confidence in the qualification. Before

specifying any such matter, the regulator must consult anyone its thinks

appropriate and it must publish the specified matters.’’

97. Interpretation

(1) This section applies for the purposes of section 96.
(2) A qualifications body is an authority or body which can confer a

relevant qualification.
(3) A relevant qualification is an authorisation, qualification, approval or

certification of such description as may be prescribed-
(a) in relation to conferments in England, by aMinister of the Crown;
(b) in relation to conferments inWales, by theWelshMinisters;
(c) in relation to conferments in Scotland, by the ScottishMinisters.

(4) An authority or body is not a qualifications body in so far as-
(a) it is the responsible body of a school towhich section 85 applies,
(b) it is the governing body of an institution to which section 91

applies,
(c) it exercises functions under the Education Acts, or
(d) it exercises functions under the Education (Scotland) Act 1980.

(5) A qualifications body does not include an authority or body of such
description, or in such circumstances, as may be prescribed.

(6) A reference to conferring a relevant qualification includes a
reference-
(a) to renewing or extending the conferment of a relevant qualification;
(b) to authenticating a relevant qualification conferred by another

person.
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(7) A reference in section 96(8), (10) or (11) to a qualification is a
reference to a relevant qualification.

(8) Subsection (11) of section 96 applies for the purposes of subsection
(3) of this section as it applies for the purposes of subsection (10) of
that section.

DEFINITIONS
‘‘qualifications body’’: s.97

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in Bill 131.
This section contains the eighth reference to regulations, so far.

Chapter 4

Miscellaneous

98. Reasonable adjustments

Schedule 13 (reasonable adjustments) has effect.

DEFINITIONS
‘‘reasonable adjustments’’: s.20

GENERALNOTE
This section solely gives effect to Sch.13: education: reasonable adjustments.

99. Educational charities and endowments

Schedule 14 (educational charities and endowments) has effect.

GENERALNOTE
This section solely gives effect to Sch.14: educational charities and endowments.

PART 7

ASSOCIATIONS

Preliminary

100. Application of this Part

(1) This Part does not apply to the protected characteristic of marriage
and civil partnership.

(2) This Part does not apply to discrimination, harassment or victimisa-
tion-
(a) that is prohibited by Part 3 (services and public functions), Part 4

(premises), Part 5 (work) or Part 6 (education), or
(b) that would be so prohibited but for an express exception.

DEFINITIONS
‘‘marriage and civil partnership’’: s.8
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GENERALNOTE
This section appeared in Bill 85. It appeared in amended form in Bill 131.
This is the fifth Part in Pts 3 1̂0. Part 3 dealt with services and public functions, Pt 4 with

premises, Pt 5 withwork and Pt 6 with education. Part 7 is: associations.
This section has to be readwith ss.101 1̂06, a relatively small part.There are no Chapters.
An associationçof at least 25 membersçmaybe incorporated or unincorporated.
This section excludes the protected characteristic of marriage and civil partnership.
It also distinguishes Pts 3, 4, 5 and 6, meaning one looks under services, premises, work or

education before associations.

Membership, etc

101. Members and associates

(1) An association (A) must not discriminate against a person (B)-
(a) in the arrangements A makes for deciding who to admit to

membership;
(b) as to the terms onwhich A is prepared to admit B tomembership;
(c) by not accepting B’s application for membership.

(2) An association (A) must not discriminate against a member (B)-
(a) in the way A affords B access, or by not affording B access, to a

benefit, facility or service;
(b) by depriving B of membership;
(c) by varying B’s terms of membership;
(d) by subjecting B to any other detriment.

(3) An association (A) must not discriminate against an associate (B)-
(a) in the way A affords B access, or by not affording B access, to a

benefit, facility or service;
(b) by depriving B of B’s rights as an associate;
(c) by varying B’s rights as an associate;
(d) by subjecting B to any other detriment.

(4) An association must not harass-
(a) a member;
(b) a person seeking to become a member;
(c) an associate.

(5) An association (A) must not victimise a person (B)-
(a) in the arrangements A makes for deciding who to admit to

membership;
(b) as to the terms onwhich A is prepared to admit B tomembership;
(c) by not accepting B’s application for membership.

(6) An association (A) must not victimise a member (B)-
(a) in the way A affords B access, or by not affording B access, to a

benefit, facility or service;
(b) by depriving B of membership;
(c) by varying B’s terms of membership;
(d) by subjecting B to any other detriment.

(7) An association (A) must not victimise an associate (B)-
(a) in the way A affords B access, or by not affording B access, to a

benefit, facility or service;
(b) by depriving B of B’s rights as an associate;
(c) by varying B’s rights as an associate;
(d) by subjecting B to any other detriment.
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DEFINITIONS
‘‘association’’: s.107
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is similar to ss.85, 91, 92, 93 and 96.
It deals with discrimination, harassment and victimisationçbut not with reasonable adjust-

ments. It covers applicants, members and associates.
The explanatory notes read: ‘‘[The section] does not, however, prevent associations restricting

their membership to people who share a protected characteristic (see Schedule 16).’’
Nominister referred to a common law case, from the Republic of Ireland,which may be cited

inGreat Britain regarding this section: Equality Authority v PortmarnockGoldClub [2009] IESC
73 (a three-two judgment).

This golf club discriminated against women. It should therefore, given the inclusion of such
an institution in Irish equality law, have been found to be in breach of anti-discrimination rules.
However, the drafter of the statute, no doubt trying to express EU positive action, permitted
single-sex institutions (in order, as here, and no doubt, to allow women-only golf clubs): Equal
Status Act 2000 s.9(1)(a); the justificationwas expressed in the language of ‘‘needs’’. It is uncertain
whether the drafter fully considered the written constitution; there is no doubt that the Irish
supreme court, in Dublin, was concerned about the constitutional principle of the right of free
association (art.46(1)(iii), though the decision is not a constitutional one. The supreme court
simply reasoned that, if the statute permitted a women’s-only club, there could be no objection to
a men-only club.Thus, the effect of anti-discrimination law, trying to wrestle with the exception
of positive action, totally negated the purpose of theAct.
Mr Justice Hardiman, giving the lead judgment,wrote: ‘‘There is ... an extremist point of view

which considers that whereas all-women groups should be permissible, all-male groups should
be banned. An example of this stern and discriminatory point of view in a legal context is Rhode,
Association and Assimilation (1986/1987) 81 NW ULR (NorthWesternUniversity Law Review)
106.Whatever the merits or demerits of this view (and it is certainly, manifestly and unashamedly
an authoritarian one), the fact is that it has no basis or purchase in Irish law because, as will be
seen in the citations from the statute, the Irish emphasis is on gender equality and theAct of 2000
which will mostly be under discussion treats of discrimination, and is not concerned to mandate
reverse discrimination,whether for constitutional or other reasons.’’

On the argument about needs in sport (which could apply to Pt 11 below), he reasoned (think-
ing about an Irish female boxing champion): ‘‘...the Equality Authority was utterly unable to
suggest even one sport or game which would meet any of those formulations [about the needs of
women aswomen].Moreover, the very attempt to do so involves one in an exercise which is sexist,
perhaps racist in some instances, and a crude attempt to stereotype.This is a quite extraordinary
activity to be indulged in by an EqualityAuthority, or in the construction of a statute directed at
equal status.’’

102. Guests

(1) An association (A) must not discriminate against a person (B)-
(a) in the arrangements A makes for deciding who to invite, or who to

permit to be invited, as a guest;
(b) as to the terms on which A is prepared to invite B, or to permit B

to be invited, as a guest;
(c) by not inviting B, or not permitting B tobe invited, as a guest.

(2) An association (A) must not discriminate against a guest (B) invited
byAor with A’s permission (whether express or implied)-
(a) in the way A affords B access, or by not affording B access, to a

benefit, facility or service;
(b) by subjecting B to any other detriment.

(3) An association must not harass-
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(a) a guest;
(b) a person seeking to be a guest.

(4) An association (A) must not victimise a person (B)-
(a) in the arrangements A makes for deciding who to invite, or who to

permit to be invited, as a guest;
(b) as to the terms on which A is prepared to invite B, or to permit B

to be invited, as a guest;
(c) by not inviting B, or not permitting B tobe invited, as a guest.

(5) An association (A) must not victimise a guest (B) invited by A or
with A’s permission (whether express or implied)-
(a) in the way A affords B access, or by not affording B access, to a

benefit, facility or service;
(b) by subjecting B to any other detriment.

DEFINITIONS
‘‘association’’: s.107
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘harassment’’: s.26
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is similar to s.101. It covers guests,with andwithout reference tomembers, etc.
It deals with discrimination, harassment and victimisationçbut not with reasonable

adjustments. It covers applicants, members and associates.

103. Sections 101and 102: further provision

(1) Aduty tomake reasonable adjustments applies to an association.
(2) In the application of section 26 for the purposes of section 101(4) or

102(3), neither of the following is a relevant protected characteristic-
(a) religion or belief;
(b) sexual orientation.

DEFINITIONS
‘‘association’’: s.107
‘‘reasonable adjustments’’: s.20
‘‘religion or belief’’: s.10
‘‘sexual orientation’’: s.12

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Subsection (1) refers to reasonable adjustments. It is difficult to understand why this was not

inserted in ss.101 and 102.
Subsection (2) removes protection from harassment for the protected characteristics of:

religion or belief; and sexual orientation. Again, it is not clear why this was not included in
s.100.

Special provision for political parties

104. Selection of candidates

(1) This section applies to an association which is a registered political
party.
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(2) A person does not contravene this Part only by acting in accordance
with selection arrangements.

(3) Selection arrangements are arrangements-
(a) which the party makes for regulating the selection of its candidates

in a relevant election,
(b) the purpose of which is to reduce inequality in the party’s represen-

tation in the body concerned, and
(c) which, subject to subsection (7), are a proportionate means of

achieving that purpose.
(4) The reference in subsection (3)(b) to inequality in a party’s representa-

tion in a body is a reference to inequality between-
(a) the number of the party’s candidates elected to be members of the

body who share a protected characteristic, and
(b) the number of the party’s candidates so elected who do not share

that characteristic.
(5) For the purposes of subsection (4), persons share the protected charac-

teristic of disability if they are disabled persons (and section 6(3)(b) is
accordingly to be ignored).

(6) Selection arrangements do not include short-listing only such persons
as have a particular protected characteristic.

(7) But subsection (6) does not apply to the protected characteristic of
sex; and subsection (3)(c) does not apply to short-listing in reliance on
this subsection.

(8) The following elections are relevant elections-
(a) Parliamentary Elections;
(b) elections to the European Parliament;
(c) elections to the Scottish Parliament;
(d) elections to theNational Assembly forWales;
(e) local government elections within the meaning of section 191, 203

or 204 of the Representation of the People Act 1983 (excluding
elections for theMayor of London).

DEFINITIONS
‘‘association’’: s.107
‘‘disability’’: s. 6
‘‘registered political party’’: s.107

GENERALNOTE
This section appeared in Bill 85. It appeared in amended form in lords’ amendments.
This section has to be read with ss.105 and 106. They are extremely important, as regards

anti-discrimination law tipping into reverse discrimination.
Anti-discrimination law did apply to the selection of candidates. It was disappliedçto permit

all-women’s short-listsçby the Sex Discrimination (Election Candidates) Act 2002 (c.2). This
arrangement was only ever accepted by the Labour party in national politics. And that party,
having accepted all-women’s shortlists, has refused to do the same for other protected character-
istics (despite relevant demands).

All registered political parties are associations,unusually unincorporated.
Subsection (2) disapplies anti-discrimination protection.
Subsections (6) and (7) exclude short-listing of candidates, except for sex. Men, or rather

women, are treated exceptionally.
Subsections (3)^(5) permit (reverse) discrimination in the selection of candidates. Subsection

(3)(b) states an objective: ‘‘reduc[ing] inequality in the party’s representation’’, while subs.(3)(c)
adds a test of proportionality. Subsection (4) defines equality as: the number sharing a protected
characteristic versus the number not. But how does one compare within a protected characteris-
tic? Presumably, s.11 provides the answer. Subsection (5), dealing with disability, disapplies
s.6(3)(b) (the same disability).
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Relevant elections in subs.(3)(a) are defined in subs.(8).There may well be a difficulty regard-
ing the European parliament, though national lawgenerally applies.

The law to be repealed is: s.104(7); and words in s.104(3)(c). Subsection (1) provides for the
end of 2030 (20 years hence), but subs.(2) permits the time to be extended by ministerial order.

Subsections (3) and (4) amend the Sex Discrimination (Election Candidates) Act 2002.
The explanatory notes read:

‘‘For the other protected characteristics [other than sex] this clause

introduces new provisions allowing political parties to take action in their

selection arrangements in order to address under-representation in elected

bodies, short of shortlists restricted to people with a particular protected

characteristic. This will, for instance, allow political parties to reserve

places on relevant electoral shortlists for people with a protected

characteristic such as race, disability etc.’’

That would appear to be going a great deal further than this section.
At report on March 2, 2010, Lord Wallace of Tankerness, who had failed to persuade the

Scottish Liberal Democrats to adopt all-women shortlists, proposed an amendment inserting the
principle of proportionality into subs.(3)(b): ‘‘Effectively, the clause permits a form of dispropor-
tionate action that we believe would be at odds with the principle of equality which the positive
action provisions are intended to support ... The effect could be to prevent other candidates
having a proper chance of getting on an electoral shortlist.’’ (Hansard,Vol.717, col.1392.) Baroness
Royall accepted the amendment,which became subs.(3)(c).

105. Time-limited provision

(1) Section 104(7) and the words ‘‘, subject to subsection (7),’’ in section
104(3)(c) are repealed at the end of 2030 unless an order is made under
subsection (2).

(2) At any time before the end of 2030, a Minister of the Crown may by
order provide that subsection (1) is to have effect with the substitution
of a later time for that for the time being specified there.

(3) In section 3 of the Sex Discrimination (Election Candidates) Act
2002 (expiry of that Act), in subsection (1) for ‘‘2015’’ substitute
‘‘2030’’.

(4) The substitution made by subsection (3) does not affect the power to
substitute a later time by order under section 3 of that Act.

GENERALNOTE
This section appeared in Bill 85. It reappeared in lords’ amendments. The Government

amended subs.(1) at third reading in theHouse of Lords onMarch 29, 2010.
This section has to be read with ss.104 and 106. They are extremely important, as regards

anti-discrimination law tipping into reverse discrimination.
This section seeks to time limit all-women’s short-lists.
The law tobe repealed is: words in s.104(3)(c); and s.104(7).
The time limit is the end of 2030 (20 years) (subs.(1)), but subs.(2) effectively removes the idea

of time limit. This section formally permits extension indefinitely, as long as a ministerç
proportionatelyçrenews the provision.

Subsections (3) and (4) amend the Sex Discrimination (Election Candidates) Act 2002.

106. Information about diversity in range of candidates, etc

(1) This section applies to an association which is a registered political
party.

(2) If the party had candidates at a relevant election, the party must, in
accordance with regulations, publish information relating to protected
characteristics of persons who come within a description prescribed
in the regulations in accordance with subsection (3).

15—115

15/105-1062010 c.15



(3) One or more of the following descriptions may be prescribed for the
purposes of subsection (2)-
(a) successful applicants for nomination as a candidate at the relevant

election;
(b) unsuccessful applicants for nomination as a candidate at that

election;
(c) candidates elected at that election;
(d) candidates who are not elected at that election.

(4) The duty imposed by subsection (2) applies only in so far as it is
possible to publish information in a manner that ensures that no person
to whom the information relates can be identified from that informa-
tion.

(5) The following elections are relevant elections-
(a) Parliamentary Elections;
(b) elections to the European Parliament;
(c) elections to the Scottish Parliament;
(d) elections to theNational Assembly forWales.

(6) This section does not apply to the following protected characteristics-
(a) marriage and civil partnership;
(b) pregnancy and maternity.

(7) The regulations may provide that the information to be published-
(a) must (subject to subsection (6)) relate to all protected characteristics

or only to such as are prescribed;
(b) must include a statement, in respect of each protected characteristic

to which the information relates, of the proportion that the
number of persons who provided the information to the party bears
to the number of persons whowere asked to provide it.

(8) Regulations under this section may prescribe-
(a) descriptions of information;
(b) descriptions of political party towhich the duty is to apply;
(c) the time at which information is to be published;
(d) the form and manner inwhich information is to be published;
(e) the period for which information is to be published.

(9) Provision by virtue of subsection (8)(b) may, in particular, provide
that the duty imposed by subsection (2) does not apply to a party
which had candidates in fewer constituencies in the election concerned
than a prescribed number.

(10) Regulations under this section-
(a) may provide that the duty imposed by subsection (2) applies only

to such relevant elections as are prescribed;
(b) may provide that a by-election or other election to fill a vacancy is

not to be treated as a relevant election or is to be so treated only to a
prescribed extent;

(c) may amend this section so as to provide for the duty imposed by
subsection (2) to apply in the case of additional descriptions of election.

(11) Nothing in this section authorises a political party to require a
person to provide information to it.

DEFINITIONS
‘‘association’’: s.107
‘‘disability’’: s.6
‘‘registered political party’’: s.107
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GENERALNOTE
This section appeared in lords’ amendments. It was introduced as a new clause by the govern-

ment, at report in theHouse of Lords onMarch 2, 2010.There was no debate or vote.
This section has to be read with ss.104 and 105. They are extremely important, as regards

anti-discrimination law tipping into reverse discrimination.
This section contains a logical consequence of diversity thinking: the categorisation of people

(an aspect of monitoring), albeit in the following manner. Perhaps an indication of the extent of
this perspective was its adoption by a speaker’s conference atWestminster.

This is the ninth reference to regulations, so far.
Subsection (1) keeps this within registered political parties. But it is not voluntary, like all-

women’s short-lists. Subsection (11) prevents political parties requiring persons to provide such in-
formation.But the political party has a duty.

Subsection (2) contains the mandatory duty to be imposed on all registered political parties.
The publication is after the relevant election.

Subsection (3) suggests that the regulations will be wide ranging, covering applicantsç
successful and unsuccessfulças well as candidates (elected and not elected).

Subsection (4) could cause problems: the duty may be disregarded, if there is a risk of
identification.

The relevant elections in subs.(2) are defined in subs.(5), but this list differs from that in
s.104(8), local government elections being excluded.

Subsection (6) does not require information on: marriage and civil partnership; and
pregnancy and maternity.Why not? Because of privacy? But is disabilityça history of mental
illness and treatment?çnot also something a person might not wish to broadcast.

Subsection (7) permits selection of protected characteristics through regulations. Subsections
(8)^(10) provide further for the regulations.

Supplementary

107. Interpretation and exceptions

(1) This section applies for the purposes of this Part.
(2) An ‘‘association’’ is an association of persons-

(a) which has at least 25 members, and
(b) admission to membership of which is regulated by the association’s

rules and involves a process of selection.
(3) A Minister of the Crown may by order amend subsection (2)(a) so as

to substitute a different number for that for the time being specified
there.

(4) It does not matter-
(a) whether an association is incorporated;
(b) whether its activities are carried on for profit.

(5) Membership is membership of any description; and a reference to a
member is to be construed accordingly.

(6) A person is an ‘‘associate’’, in relation to an association, if the
person-
(a) is not a member of the association, but
(b) in accordance with the association’s rules, has some or all of the

rights as a member as a result of being a member of another asso-
ciation.

(7) A reference to a registered political party is a reference to a party
registered in the Great Britain register under Part 2 of the Political
Parties, Elections andReferendums Act 2000.

(8) Schedule 15 (reasonable adjustments) has effect.
(9) Schedule 16 (exceptions) has effect.
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GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section relates to all associations, not just registered political parties. Subsections (2)^

(6) deal with all associations. Subsection (7) refers to registered political parties.
Subsection (8) gives effect to Sch.15: associations: reasonable adjustments.
Subsection (9) gives effect to Sch.16: associations: exceptions.

PART 8

PROHIBITEDCONDUCT:ANCILLARY

108. Relationships that have ended

(1) A person (A) must not discriminate against another (B) if-
(a) the discrimination arises out of and is closely connected to a rela-

tionshipwhich used to exist between them, and
(b) conduct of a description constituting the discrimination would, if

it occurred during the relationship, contravene this Act.
(2) A person (A) must not harass another (B) if-

(a) the harassment arises out of and is closely connected to a relation-
ship which used to exist between them, and

(b) conduct of a description constituting the harassment would, if it
occurred during the relationship, contravene this Act.

(3) It does not matter whether the relationship ends before or after the
commencement of this section.

(4) A duty to make reasonable adjustments applies to A in so far as B
continues to be placed at a substantial disadvantage as mentioned in
section 20.

(5) For the purposes of subsection (4), sections 20, 21 and 22 and the
applicable Schedules are to be construed as if the relationship had not
ended.

(6) For the purposes of Part 9 (enforcement), a contravention of this
section relates to the Part of this Act that would have been contravened
if the relationship had not ended.

(7) But conduct is not a contravention of this section in so far as it also
amounts to victimisation of B byA.

DEFINITIONS
‘‘harassment’’: s.26
‘‘reasonable adjustments’’: s.20
‘‘victimisation’’: s.27

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This is the sixth Part in Pts 3 1̂0. Part 3 dealt with services and public functions, Pt 4 with

premises, Pt 5 with work, Pt 6 with education and Pt 7 with associations. Part 8 is: prohibited
conduct: ancillary.

This section has tobe readwith ss.108 1̂12, a relatively small Part.There are no Chapters.These
sections are ancillary to ss.13^27: prohibited conduct.

The drafter has used A and B throughout the Act, often to refer to natural persons. Invariably,
A has been the (potential) discriminator and B the victim. In this section, the term relationship
is used. But there is no definition: is this relationship in the sociological sense or in the more inti-
mate sense?

Subsection (1) prohibits discrimination, subs.(2) prohibits harassment and subs.(7) makes
clear that victimisation,under s.27, is not covered by this section.

Subsection (3) gives retrospective effect, not to the conduct, but to the end of a relationship.
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Subsections (4) and (5) deal with the continuing requirement of reasonable adjustments.
Subsection (6) refers forward to Pt 9: enforcement.
The explanatory notes read:

‘‘It covers any former relationship in which the Bill prohibits one person

from discriminating against or harassing another, such as in employment,

or in the provision of goods, facilities and services.’’

109. Liability of employers and principals

(1) Anything done by a person (A) in the course of A’s employment must
be treated as also done by the employer.

(2) Anything done by an agent for a principal, with the authority of the
principal, must be treated as also done by the principal.

(3) It does not matter whether that thing is done with the employer’s or
principal’s knowledge or approval.

(4) In proceedings against A’s employer (B) in respect of anything
alleged to have been done byA in the course of A’s employment it is a
defence for B to show that B took all reasonable steps to prevent A-
(a) from doing that thing, or
(b) from doing anything of that description.

(5) This section does not apply to offences under this Act (other than
offences under Part 12 (disabled persons: transport)).

DEFINITIONS
‘‘employment’’: s.212(1)

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section deals with vicarious liability of employers or principals (in agency law). It needs

to be readwith s.110: liability of employees and agents.
There is no requirement of knowledge or approval (subs.(3)), and, in effect, the employer/

principal has to prove that he took all reasonable steps to prevent the discrimination.
Subsection (5) makes clear this is civil litigation, though it also applies to Pt 12 offences.
The explanatory notes, in giving an example of all reasonable steps, refer to ‘‘a diversity train-

ing course’’,which had no effect on the discriminating employee!

110. Liability of employees and agents

(1) A person (A) contravenes this section if-
(a) A is an employee or agent,
(b) A does something which, by virtue of section 109(1) or (2), is

treated as having been done by A’s employer or principal (as the
case may be), and

(c) the doing of that thing byA amounts to a contravention of this Act
by the employer or principal (as the case may be).

(2) It does not matter whether, in any proceedings, the employer is found
not to have contravened this Act by virtue of section 109(4).

(3) Adoes not contravene this section if-
(a) A relies on a statement by the employer or principal that doing

that thing is not a contravention of this Act, and
(b) it is reasonable forAto do so.

(4) A person (B) commits an offence if B knowingly or recklessly makes
a statement mentioned in subsection (3)(a) which is false or misleading
in a material respect.
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(5) A person guilty of an offence under subsection (4) is liable on
summary conviction to a fine not exceeding level 5 on the standard
scale.

(6) Part 9 (enforcement) applies to a contravention of this section byA as
if it were the contravention mentioned in subsection (1)(c).

(7) The reference in subsection (1)(c) to a contravention of this Act does
not include a reference to disability discrimination in contravention of
Chapter 1 of Part 6 (schools).

DEFINITIONS
‘‘employment’’: s.212(1)

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section deals with employees and agents, and needs to be read with s.109 above. It

provides for separate (but related) liability.
Subsections (1) and (2) link to s.109(1), (2) and (4). But are subss.(1)(c) and (2) not inconsistent

on contravention? There is a difference between allegation and proof. The word ‘‘treat’’ in
subs.(1)(b) may resolve the matter. So also may subs.(6). But subs.(7)çreferring to the absence of
individual liability for disability discrimination in schoolsçdoes not.

Subsection (3) provides a defence for the employee/agent, in civil litigation. Query whether
the statement has to refer to this Act or simply to ‘‘the law’’?

Subsections (4) and (5) create an offence for employers/principals.
The explanatory notes suggest that the subss.(1)(c) and (2) problem is resolved by the defence

of all reasonable steps.They also state:
‘‘This clause incorporates some of the elements in the ‘Aiding unlawful

acts’ provisions in current discrimination legislation. It takes a more

direct approach and unlike the existing provisions it is not necessary to

show that the employee or agent knew that the act was unlawful.’’

111. Instructing, causing or inducing contraventions

(1) A person (A) must not instruct another (B) to do in relation to a third
person (C) anything which contravenes Part 3, 4, 5, 6 or 7 or section
108(1) or (2) or 112(1) (a basic contravention).

(2) A person (A) must not cause another (B) to do in relation to a third
person (C) anything which is a basic contravention.

(3) A person (A) must not induce another (B) to do in relation to a third
person (C) anything which is a basic contravention.

(4) For the purposes of subsection (3), inducement may be direct or
indirect.

(5) Proceedings for a contravention of this section may be brought-
(a) by B, if B is subjected to a detriment as a result of A’s conduct;
(b) by C, if C is subjected to a detriment as a result of A’s conduct;
(c) by the Commission.

(6) For the purposes of subsection (5), it does not matter whether-
(a) the basic contravention occurs;
(b) any other proceedings are, or may be, brought in relation to A’s

conduct.
(7) This section does not apply unless the relationship between A and B is

such that A is in a position to commit a basic contravention in relation to
B.

(8) A reference in this section to causing or inducing a person to do
something includes a reference to attempting to cause or induce the
person to do it.
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(9) For the purposes of Part 9 (enforcement), a contravention of this
section is to be treated as relating-
(a) in a case within subsection (5)(a), to the Part of this Act which,

because of the relationship between A and B, A is in a position to
contravene in relation to B;

(b) in a case within subsection (5)(b), to the Part of this Act which,
because of the relationship between B and C, B is in a position to
contravene in relation to C.

DEFINITIONS
‘‘basic contravention’’: s.111

GENERALNOTE
This section first appeared in Bill 85, in the same terms. However, ‘‘inducing’’ has been added

to the title.
Subsections (1)^(4) plus (8) prohibit instructing, causing and inducing (or attempting), directly

or indirectly, a basic contravention of Pts 3, 4, 5, 6 or 7 or s.108(1) or (2).
Subsections (5) and (6) provide for proceedings, by B, C or the CEHR, under the Equality

Act 2006.
Subsection (7) refers to a relationship between A and B.This is not relationship as in s.108.
This sectionpurports to codify the common law position:Weatherfield v Sargent [1999] IRLR94.
The explanatory notes read:

‘‘The provision expressly allowing the intended victim to bring proceed-

ings, even where the instruction is not carried out, is also new and is

designed to ensure greater clarity about the protection under current

legislation.’’

112. Aiding contraventions

(1) A person (A) must not knowingly help another (B) to do anything
which contravenes Part 3, 4, 5, 6 or 7 or section 108(1) or (2) or 111 (a
basic contravention).

(2) It is not a contravention of subsection (1) if-
(a) A relies on a statement by B that the act for which the help is

given does not contravene this Act, and
(b) it is reasonable forAto do so.

(3) B commits an offence if B knowingly or recklessly makes a statement
mentioned in subsection (2)(a) which is false or misleading in a
material respect.

(4) A person guilty of an offence under subsection (3) is liable on
summary conviction to a fine not exceeding level 5 on the standard
scale.

(5) For the purposes of Part 9 (enforcement), a contravention of this
section is to be treated as relating to the provision of this Act to which
the basic contravention relates.

(6) The reference in subsection (1) to a basic contravention does not
include a reference to disability discrimination in contravention of
Chapter 1 of Part 6 (schools).

DEFINITIONS
‘‘basic contravention’’: s.110

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Attempting is provided for in s.111(8).This section deals with aiding.
Subsections (3) and (4) create an offence.
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The offence is particularised in subs.(1). Subsection (2) is a defence. This is the same as in
s.110(3).The mental element is: knowingly or recklessly.Query whether the statement has to refer
to this Act or simply to ‘‘the law’’?

Subsection (5) provides that aiding, like attempting in s.111(8), is dealt with, under Pt 9, as if
it were a contravention under theAct.

Subsection (6) is similar to s.110(7).

PART 9

ENFORCEMENT

Chapter 1

Introductory

113. Proceedings

(1) Proceedings relating to a contravention of this Act must be brought in
accordance with this Part.

(2) Subsection (1) does not apply to proceedings under Part 1 of the
EqualityAct 2006.

(3) Subsection (1) does not prevent-
(a) a claim for judicial review;
(b) proceedings under the Immigration Acts;
(c) proceedings under the Special Immigration Appeals Commission

Act 1997;
(d) in Scotland, an application to the supervisory jurisdiction of the

Court of Session.
(4) This section is subject to any express provision of this Act conferring

jurisdiction on a court or tribunal.
(5) The reference to a contravention of this Act includes a reference to a

breach of an equality clause or rule.
(6) Chapters 2 and 3 do not apply to proceedings relating to an equality

clause or rule except in so far as Chapter 4 provides for that.
(7) This section does not apply to-

(a) proceedings for an offence under this Act;
(b) proceedings relating to a penalty under Part 12 (disabled persons:

transport).

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This is the seventh Part in Pts 3 1̂0. Part 3 dealt with services and public functions, Pt 4 with

premises, Pt 5 with work, Pt 6 with education, Pt 7 with associations and Pt 8 with ancillary
prohibited conduct. Part 9 is: enforcement (by civil courts and tribunals).

This section has to be read with ss.111 1̂41, the second largest Part in the Act. Chapter 1 is
proceedings (this section).Chapter 2 is: civil courts.Chapter 3 is: employment tribunals.Chapter
4 is: equality of terms. AndCh.5 is: miscellaneous.

This section distinguishes various proceedings. Subsections (1) and (4) deal with contraven-
tions of the Act. Subsections (2) and (3) refer to other proceedings. Breaches of equality clauses
and rules are included, as essentially a new jurisdiction. Subsection (7) excludes criminal offences
(which are dealt with in the criminal courts).
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Chapter 2

Civil Courts

114. Jurisdiction

(1) A county court or, in Scotland, the sheriff has jurisdiction to
determine a claim relating to-
(a) a contravention of Part 3 (services and public functions);
(b) a contravention of Part 4 (premises);
(c) a contravention of Part 6 (education);
(d) a contravention of Part 7 (associations);
(e) a contravention of section 108, 111 or 112 that relates to Part 3, 4, 6

or 7.
(2) Subsection (1)(a) does not apply to a claimwithin section 115.
(3) Subsection (1)(c) does not apply to a claimwithin section 116.
(4) Subsection (1)(d) does not apply to a contravention of section 106.
(5) For the purposes of proceedings on a claimwithin subsection (1)(a)-

(a) a decision in proceedings on a claim mentioned in section 115(1)
that an act is a contravention of Part 3 is binding;

(b) it does not matter whether the act occurs outside the United
Kingdom.

(6) The county court or sheriff-
(a) must not grant an interim injunction or interdict unless satisfied

that no criminal matter would be prejudiced by doing so;
(b) must grant an application to stay or sist proceedings under

subsection (1) on grounds of prejudice to a criminal matter unless
satisfied the matter will not be prejudiced.

(7) In proceedings in England and Wales on a claim within subsection
(1), the power under section 63(1) of the County Courts Act 1984
(appointment of assessors) must be exercised unless the judge is
satisfied that there are good reasons for not doing so.

(8) In proceedings in Scotland on a claim within subsection (1), the
power under rule 44.3 of Schedule 1 to the Sheriff Court (Scotland)
Act 1907 (appointment of assessors) must be exercised unless the
sheriff is satisfied that there are good reasons for not doing so.

(9) The remuneration of an assessor appointed by virtue of subsection
(8) is to be at a rate determined by the Lord President of the Court of
Session.

GENERALNOTE
This section appeared in Bill 85. It appeared in amended form in lords’ amendments.
This section is the first in Ch.2: civil courts (ss.114 1̂19).
This section determines jurisdiction, namely what cases go to, in England and Wales, the

county court.
Subsection (1) does not include Pt 5: work.This is the preserve of employment tribunals. Part

8 is effectively included (ss.108, 111 and 112) (less ss.109 and 110,which, again, are for employment
tribunals). Subsection (2) distinguishes s.115: immigration cases. But subs.(5) refers to s.115(1) deci-
sions (which are binding). Subsection (3) distinguishes some education cases.

Subsection (5) refers to relationships with criminal matters.
Subsections (6)^(8) require that assessorsbe considered in s.114(1) cases.The explanatory notes read:

‘‘There is a presumption that a judge or sheriff will appoint an assessor

to assist the court when hearing discrimination cases. However, an

assessor need not be appointed where there are good reasons not to (for

example, after an assessment of the judge’s own level of experience, the

nature of the case and the wishes of the claimant.)’’.
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115. Immigration cases

(1) A claim is within this section if it relates to the act of an immigration
authority in taking a relevant decision and-
(a) the question whether the act is a contravention of Part 3 has been

or could be raised on an appeal which is pending, or could be
brought,under the immigration provisions, or

(b) it has been decided on an appeal under those provisions that the
act is not a contravention of Part 3.

(2) The relevant decision is not-
(a) subject to challenge in proceedings on a claim within section

114(1)(a), or
(b) affected by the decision of a court in such proceedings.

(3) For the purposes of subsection (1)(a) a power to grant permission to
appeal out of time must be ignored.

(4) Each of the following is an immigration authority-
(a) the Secretary of State;
(b) an immigration officer;
(c) a person responsible for the grant or refusal of entry clearance

(within the meaning of section 33(1) of the Immigration Act 1971).
(5) The immigration provisions are-

(a) the Special Immigration Appeals Commission Act 1997, or
(b) Part 5 of theNationality, Immigration and Asylum Act 2002.

(6) A relevant decision is-
(a) a decision under the Immigration Acts relating to the entitlement

of a person to enter or remain in the UnitedKingdom;
(b) a decision on an appeal under the immigration provisions relating

to a decisionwithin paragraph (a).
(7) An appeal is pending if it is pending for the purposes of section 104

of the Nationality, Immigration and Asylum Act 2002 or (as the case
may be) for the purposes of that section as it is applied by section
2(2)(j) of the Special Immigration Appeals Commission Act 1997.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is referred to in s.114(2) and (4) above.
Subsection (1), with definitions in subss.(4)^(6), deals with discrimination in immigration

cases.The issue may be decided in the immigration provisions, referring to appeals. Subsections
(2) and (3) define finality. Subsection (7) defines pending appeals.

116. Education cases

(1) A claim is within this section if it may be made to-
(a) the First-tierTribunal in accordance with Part 2 of Schedule 17,
(b) the Special Educational Needs Tribunal for Wales in accordance

with Part 2 of that Schedule, or
(c) an Additional Support Needs Tribunal for Scotland in accordance

with Part 3 of that Schedule.
(2) A claim is also within this section if it must be made in accordance

with appeal arrangements within the meaning of Part 4 of that
Schedule.

(3) Schedule 17 (disabled pupils: enforcement) has effect.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
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This section is referred to in s.114(3) above.
This section removes from the country court education discrimination cases involving disabil-

ity in schools. Schedule 17 is: disabled pupils: enforcement. Part 2 is: tribunals in England and
Wales. Part 3 is: tribunals inWales. And Pt 4 is: admissions and exclusions.

Subsection (3) gives effect to Sch.17.

117. National security

(1) Rules of court may, in relation to proceedings on a claim within
section 114, confer power as mentioned in subsections (2) to (4); but a
power so conferred is exercisable only if the court thinks it expedient
to do so in the interests of national security.

(2) The rules may confer power to exclude from all or part of the proceed-
ings-
(a) the claimant or pursuer;
(b) a representative of the claimant or pursuer;
(c) an assessor.

(3) The rules may confer power to permit a claimant, pursuer or represen-
tative who has been excluded to make a statement to the court before
the commencement of the proceedings, or part of the proceedings, to
which the exclusion relates.

(4) The rules may confer power to take steps to keep secret all or part of
the reasons for the court’s decision.

(5) The Attorney General or, in Scotland, the Advocate General for
Scotland may appoint a person to represent the interests of a claimant
or pursuer in, or in any part of, proceedings to which an exclusion by
virtue of subsection (2)(a) or (b) relates.

(6) A person (P) may be appointed under subsection (5) only if-
(a) in relation to proceedings in England and Wales, P is a person

who, for the purposes of the Legal Services Act 2007, is an
authorised person in relation to an activity which constitutes the
exercise of a right of audience or the conduct of litigation;

(b) in relation to proceedings in Scotland, P is an advocate or
qualified to practice as a solicitor in Scotland.

(7) P is not responsible to the person whose interests P is appointed to
represent.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
There is no reference to national security in s.114.
This section does not exclude cases on the ground of national security. It transfers the respon-

sibility to rules of court. In England and Wales, these are the civil procedure rules, to be made
by the lord chief justice in agreement with the lord chancellor (who is also the justice secretary).

Subsection (1) deals with rules of court but also the discretion of the judge. Subsections (2)^
(4) list possible judicial powers. Subsections (5)^(7) permit special advocates.

118. Time limits

(1) Proceedings on a claim within section 114 may not be brought after
the end of-
(a) the period of 6 months starting with the date of the act to which

the claim relates, or
(b) such other period as the county court or sheriff thinks just and

equitable.
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(2) If subsection (3) or (4) applies, subsection (1)(a) has effect as if for ‘‘6
months’’ there were substituted ‘‘9 months’’.

(3) This subsection applies if-
(a) the claim relates to the act of a qualifying institution, and
(b) a complaint relating to the act is referred under the student

complaints scheme before the end of the period of 6 months
starting with the date of the act.

(4) This subsection applies if-
(a) the claim relates to a dispute referred for conciliation in pursuance

of arrangements under section 27 of the EqualityAct 2006, and
(b) subsection (3) does not apply.

(5) If it has been decided under the immigration provisions that the act
of an immigration authority in taking a relevant decision is a contra-
vention of Part 3 (services and public functions), subsection (1) has
effect as if for paragraph (a) there were substituted-

‘‘(a) the period of 6 months starting with the day after the
expiry of the period during which, as a result of section
114(2), proceedings could not be brought in reliance on
section 114(1)(a);’’.

(6) For the purposes of this section-
(a) conduct extending over a period is to be treated as done at the end

of the period;
(b) failure to do something is to be treated as occurring when the

person in question decided on it.
(7) In the absence of evidence to the contrary, a person (P) is to be taken

to decide on failure to do something-
(a) when P does an act inconsistent with doing it, or
(b) if P does no inconsistent act, on the expiry of the period in which

P might reasonably have been expected to do it.
(8) In this section-

‘‘immigration authority’’, ‘‘immigration provisions’’ and ‘‘relevant
decision’’ each have the meaning given in section 115;

‘‘qualifying institution’’ has the meaning given in section 11 of the
Higher Education Act 2004;

‘‘the student complaints scheme’’ means a scheme for the review of
qualifying complaints (within the meaning of section 12 of that
Act) that is provided by the designated operator (within the
meaning of section 13(5)(b) of that Act).

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section provides for time limits in s.114 cases.
The basic rule, in subs.(1), is six months,with a ‘‘just and equitable’’ extension, but also, under

subss.(2)^(4), nine months, for certain education claims and CEHRconciliation cases.
Subsection (5) alters the start date (of the act to which the claim relates), for immigration

cases, to six months from the expiry of the periodwhen a s.114 claimwas not possible.
Subsections (6) and (7) contain rules presuming conduct.

119. Remedies

(1) This section applies if a county court or the sheriff finds that there
has been a contravention of a provision referred to in section 114(1).

(2) The county court has power to grant any remedy which could be
granted by theHigh Court-
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(a) in proceedings in tort;
(b) on a claim for judicial review.

(3) The sheriff has power to make any order which could be made by the
Court of Session-
(a) in proceedings for reparation;
(b) on a petition for judicial review.

(4) An award of damages may include compensation for injured feelings
(whether or not it includes compensation on any other basis).

(5) Subsection (6) applies if the county court or sheriff-
(a) finds that a contravention of a provision referred to in section

114(1) is established by virtue of section 19, but
(b) is satisfied that the provision, criterion or practice was not applied

with the intention of discriminating against the claimant or pursuer.
(6) The county court or sheriff must not make an award of damages

unless it first considers whether tomake any other disposal.
(7) The county court or sheriff must not grant a remedy other than an

award of damages or the making of a declaration unless satisfied that
no criminal matter would be prejudiced by doing so.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in HLBill 35.
This section provides for remedies in s.114 cases.
The relevant courts have the same powers as courts in tort and judicial review claims (in

England andWales): subss.(2) (and (3).
Damages for injured feelings are permitted: subs.(4). But, in indirect discrimination cases,

where there was no relevant intention, the court is required to consider other disposals first.

Chapter 3

EmploymentTribunals

120. Jurisdiction

(1) An employment tribunal has, subject to section 121, jurisdiction to
determine a complaint relating to-
(a) a contravention of Part 5 (work);
(b) a contravention of section 108,111 or 112 that relates to Part 5.

(2) An employment tribunal has jurisdiction to determine an application
by a responsible person (as defined by section 61) for a declaration as
to the rights of that person and a worker in relation to a dispute about
the effect of a non-discrimination rule.

(3) An employment tribunal also has jurisdiction to determine an applica-
tion by the trustees or managers of an occupational pension scheme
for a declaration as to their rights and those of a member in relation to
a dispute about the effect of a non-discrimination rule.

(4) An employment tribunal also has jurisdiction to determine a
question that-
(a) relates to a non-discrimination rule, and
(b) is referred to the tribunal by virtue of section 122.

(5) In proceedings before an employment tribunal on a complaint
relating to a breach of a non-discrimination rule, the employer-
(a) is to be treated as a party, and
(b) is accordingly entitled to appear and be heard.
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(6) Nothing in this section affects such jurisdiction as the High Court, a
county court, the Court of Session or the sheriff has in relation to a
non-discrimination rule.

(7) Subsection (1)(a) does not apply to a contravention of section 53 in so
far as the act complained of may, by virtue of an enactment, be subject
to an appeal or proceedings in the nature of an appeal.

(8) In subsection (1), the references to Part 5 do not include a reference
to section 60(1).

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This section is the first in Ch.3: employment tribunals (ss.120 1̂26).
This section is similar to s.114.
Subsection (1) defines the jurisdiction as work cases, less armed forces cases. Subsections

(2)^(4) (plus (5)) add particular jurisdictions. Subsection (6) acknowledges that non-
discrimination rules, in occupational pension schemes, may be litigated in other courts.
Subsection (7) refers to qualifications bodies. And subs.(8) refers to enquiries about disability and
health under s.60(1).

121. Armed forces cases

(1) Section 120(1) does not apply to a complaint relating to an act done
when the complainant was serving as a member of the armed forces
unless-
(a) the complainant has made a service complaint about the matter,

and
(b) the complaint has not beenwithdrawn.

(2) If the complaint is made under the service complaint procedures, it
is to be treated for the purposes of subsection (1)(b) as withdrawn if-
(a) neither the officer to whom it is made nor a superior officer refers

it to theDefence Council, and
(b) the complainant does not apply for it to be referred to the Defence

Council.
(3) If the complaint is made under the old service redress procedures, it

is to be treated for the purposes of subsection (1)(b) as withdrawn if the
complainant does not submit it to the Defence Council under those
procedures.

(4) The reference in subsection (3) to the old service redress procedures
is a reference to the procedures (other than those relating to the
making of a report on a complaint toHerMajesty) referred to in-
(a) section 180 of theArmyAct 1955,
(b) section 180 of theAir ForceAct 1955, or
(c) section 130 of theNaval DisciplineAct 1957.

(5) The making of a complaint to an employment tribunal in reliance on
subsection (1) does not affect the continuation of the service complaint
procedures or (as the case may be) the old service redress procedures.

DEFINITIONS
‘‘armed forces’’: s.212(1)

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Section 83(3) applies Pt 5 to the armed forces.This section limits their access to employment

tribunals.
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The member of the armed forces is required to: one, make a service complaint (subs.(1));
and two, apply for it to be referred to the defence council (subs.(2)) (former service redress rules
being provided for in subss.(3) and (4)).

Subsection (5) permits simultaneous jurisdiction: in an employment tribunal; and under the
service complaints procedure.

122. References by court to tribunal, etc

(1) If it appears to a court in which proceedings are pending that a claim
or counter-claim relating to a non-discrimination rule could more con-
veniently be determined by an employment tribunal, the court may
strike out the claim or counter-claim.

(2) If in proceedings before a court a question arises about a non-discri-
mination rule, the court may (whether or not on an application by a
party to the proceedings)-
(a) refer the question, or direct that it be referred by a party to the pro-

ceedings, to an employment tribunal for determination, and
(b) stay or sist the proceedings in the meantime.

DEFINITIONS
‘‘non-discrimination rule’’: s.212(1)

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section permits courts to (not quite) transfer cases involving non-discrimination rules,

in occupational pension schemes, to employment tribunals; the mechanisms are: strike out; refer
and stay; direction and stay.

123. Time limits

(1) Proceedings on a complaint within section 120 may not be brought
after the end of-
(a) the period of 3 months starting with the date of the act to which

the complaint relates, or
(b) such other period as the employment tribunal thinks just and

equitable.
(2) Proceedings may not be brought in reliance on section 121(1) after

the end of-
(a) the period of 6 months starting with the date of the act to which

the proceedings relate, or
(b) such other period as the employment tribunal thinks just and

equitable.
(3) For the purposes of this section-

(a) conduct extending over a period is to be treated as done at the end
of the period;

(b) failure to do something is to be treated as occurring when the
person in question decided on it.

(4) In the absence of evidence to the contrary, a person (P) is to be taken
to decide on failure to do something-
(a) when P does an act inconsistent with doing it, or
(b) if P does no inconsistent act, on the expiry of the period in which

P might reasonably have been expected to do it.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
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This section is similar to s.118.
Section 120 complaints have three months, unless it is just and equitable to extent: subs.(1). For

armed forces cases, it is six months: subs.(2). Subsections (3) and (4) are similar to s.118(6) and (7).

124. Remedies: general

(1) This section applies if an employment tribunal finds that there has
been a contravention of a provision referred to in section 120(1).

(2) The tribunal may-
(a) make a declaration as to the rights of the complainant and the

respondent in relation to the matters to which the proceedings
relate;

(b) order the respondent to pay compensation to the complainant;
(c) make an appropriate recommendation.

(3) An appropriate recommendation is a recommendation that within a
specified period the respondent takes specified steps for the purpose
of obviating or reducing the adverse effect of any matter to which the
proceedings relate-
(a) on the complainant;
(b) on any other person.

(4) Subsection (5) applies if the tribunal-
(a) finds that a contravention is established by virtue of section 19, but
(b) is satisfied that the provision, criterion or practice was not applied

with the intention of discriminating against the complainant.
(5) It must not make an order under subsection (2)(b) unless it first

considers whether to act under subsection (2)(a) or (c).
(6) The amount of compensation which may be awarded under

subsection (2)(b) corresponds to the amount which could be awarded
by a county court or the sheriff under section 119.

(7) If a respondent fails, without reasonable excuse, to comply with an
appropriate recommendation in so far as it relates to the complainant,
the tribunal may-
(a) if an order was made under subsection (2)(b), increase the amount

of compensation to be paid;
(b) if no such order was made, make one.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Remedies were provided for in s.119.Here, they take three sections (ss.124 1̂26).
The remedies are listed in subs.(2). There is nothing more on declarations. Compensation is

dealt with in subs.(6): county court damages are permitted. Subsection (3) deals with recommen-
dations, and subs.(7) with failure sounding in damages. As for indirect discrimination (without
intention), the employment tribunal is required to consider other remedies before compensation.

125. Remedies: national security

(1) In national security proceedings, an appropriate recommendation (as
defined by section 124) must not be made in relation to a person other
than the complainant if the recommendation would affect anything
done by-
(a) the Security Service,
(b) the Secret Intelligence Service,
(c) the Government Communications Headquarters, or
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(d) a part of the armed forces which is, in accordance with a require-
ment of the Secretary of State, assisting the Government
Communications Headquarters.

(2) National security proceedings are-
(a) proceedings to which a direction under section 10(3) of the

EmploymentTribunals Act 1996 (national security) relates;
(b) proceedings to which an order under section 10(4) of that Act

relates;
(c) proceedings (or the part of proceedings) to which a direction

pursuant to regulations made under section 10(5) of that Act
relates;

(d) proceedings (or the part of proceedings) in relation to which an
employment tribunal acts pursuant to regulations made under
section 10(6) of that Act.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
National security is dealt with in s.117, but only by being pushed off to rules of court. Section

121 permits armed forces cases in employment tribunals, national security already being provided
for in employment tribunal legislation.

Subsection (1) modifies s.124(2)(c), (3) and (7) in national security proceedings.These are de-
fined in subs.(2). Section 124(3)(b) is effectively disapplied, for cases involving the security ser-
vice, the secret intelligence service and government communications headquarters.

The explanatory notes read:
‘‘Because the Bill will extend the recommendations power to benefit

persons other than the claimant, this provision is necessary to ensure that

such recommendations do not affect national security.’’

126. Remedies: occupational pension schemes

(1) This section applies if an employment tribunal finds that there has
been a contravention of a provision referred to in section 120(1) in
relation to-
(a) the terms on which persons become members of an occupational

pension scheme, or
(b) the terms on which members of an occupational pension scheme

are treated.
(2) In addition to anything which may be done by the tribunal under

section 124 the tribunal may alsoby order declare-
(a) if the complaint relates to the terms on which persons become

members of a scheme, that the complainant has a right to be
admitted to the scheme;

(b) if the complaint relates to the terms on which members of the
scheme are treated, that the complainant has a right to membership
of the scheme without discrimination.

(3) The tribunal may not make an order under subsection (2)(b) of
section 124 unless-
(a) the compensation is for injured feelings, or
(b) the order is made by virtue of subsection (7) of that section.

(4) An order under subsection (2)-
(a) may make provision as to the terms on which or the capacity in

which the claimant is to enjoy the admission or membership;
(b) may have effect in relation to a period before the order is made.
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DEFINITIONS
‘‘discrimination’’: ss.13 1̂9, 21 and 108

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section provides for remedies in occupational pension schemes, involving an equality rule.
Subsections (2) and (4) provides for declaratory relief. As regards the s.124 remedies, compen-

sation is only payable for injured feelings or failings regarding recommendations: subs.(3).

Chapter 4

Equality of Terms

127. Jurisdiction

(1) An employment tribunal has, subject to subsection (6), jurisdiction to
determine a complaint relating to a breach of an equality clause or
rule.

(2) The jurisdiction conferred by subsection (1) includes jurisdiction to
determine a complaint arising out of a breach of an equality clause or
rule; and a reference in this Chapter to a complaint relating to such a
breach is to be read accordingly.

(3) An employment tribunal also has jurisdiction to determine an applica-
tion by a responsible person for a declaration as to the rights of that
person and a worker in relation to a dispute about the effect of an
equality clause or rule.

(4) An employment tribunal also has jurisdiction to determine an applica-
tion by the trustees or managers of an occupational pension scheme
for a declaration as to their rights and those of a member in relation to
a dispute about the effect of an equality rule.

(5) An employment tribunal also has jurisdiction to determine a
question that-
(a) relates to an equality clause or rule, and
(b) is referred to the tribunal by virtue of section 128(2).

(6) This section does not apply to a complaint relating to an act done
when the complainant was serving as a member of the armed forces
unless-
(a) the complainant has made a service complaint about the matter,

and
(b) the complaint has not beenwithdrawn.

(7) Subsections (2) to (5) of section 121 apply for the purposes of
subsection (6) of this section as they apply for the purposes of
subsection (1) of that section.

(8) In proceedings before an employment tribunal on a complaint
relating to a breach of an equality rule, the employer-
(a) is to be treated as a party, and
(b) is accordingly entitled to appear and be heard.

(9) Nothing in this section affects such jurisdiction as the High Court, a
county court, the Court of Session or the sheriff has in relation to an
equality clause or rule.

DEFINITIONS
‘‘equality clause’’: s.212(1)
‘‘equality rule’’: s.212(1)
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GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is the first in Ch.4: equality of terms (ss.127 1̂41).
Chapter 3 of Pt 5 (work) provides for equality of terms (ss.64^80).This Chapter follows.
This section is similar to ss.114 and 120.
Subsections (1) and (2) give the equality clause/rule jurisdiction to employment tribunals,

but subss.(6) and (7) require member of the armed forces to have made a service complaint, etc.
(s.121(2)^(5) also applying). Subsections (3)^(5) are particular jurisdictions. Subsection (8) is simi-
lar to s.120(5). And subs.(9) is similar to s.120(6).

128. References by court to tribunal, etc

(1) If it appears to a court in which proceedings are pending that a claim
or counter-claim relating to an equality clause or rule could more con-
veniently be determined by an employment tribunal, the court may
strike out the claim or counter-claim.

(2) If in proceedings before a court a question arises about an equality
clause or rule, the court may (whether or not on an application by a
party to the proceedings)-
(a) refer the question, or direct that it be referred by a party to the pro-

ceedings, to an employment tribunal for determination, and
(b) stay or sist the proceedings in the meantime.

DEFINITIONS
‘‘equality clause’’: s.212(1)
‘‘equality rule’’ : s.212(1)

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is similar to s.122, permitting courts to transfer cases to employment tribunals.

129. Time limits

(1) This section applies to-
(a) a complaint relating to a breach of an equality clause or rule;
(b) an application for a declaration referred to in section 127(3) or (4).

(2) Proceedings on the complaint or application may not be brought in
an employment tribunal after the end of the qualifying period.

(3) If the complaint or application relates to terms of work other than
terms of service in the armed forces, the qualifying period is, in a case
mentioned in the first column of the table, the period mentioned in
the second column.

Case Qualifying period

A standard case The period of 6 months beginning
with the last day of the employment
or appointment.

A stable work case (but not if it is
also a concealment or
incapacity case (or both))

The period of 6 months beginning
with the day on which the stable
working relationship ended.

A concealment case (but not if it
is also an incapacity case)

The period of 6 months beginning
with the day on which the worker
discovered (or could with reasonable
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Case Qualifying period

diligence have discovered) the
qualifying fact.

An incapacity case (but not if it is
also a concealment case)

The period of 6 months beginning
with the day on which the worker
ceased to have the incapacity.

A case which is a concealment
case and an incapacity case.

The period of 6 months beginning
with the later of the days on which
the period would begin if the case
were merely a concealment or
incapacity case.

(4) If the complaint or application relates to terms of service in the
armed forces, the qualifying period is, in a case mentioned in the first
column of the table, the period mentioned in the second column.

Case Qualifying period

A standard case The period of 9 months beginning
with the last day of the period of
service during which the complaint
arose.

A concealment case (but not if it
is also an incapacity case)

The period of 9 months beginning
with the day on which the worker
discovered (or could with reasonable
diligence have discovered) the
qualifying fact.

An incapacity case (but not if it is
also a concealment case)

The period of 9 months beginning
with the day on which the worker
ceased to have the incapacity.

A case which is a concealment
case and an incapacity case.

The period of 9 months beginning
with the later of the days on which
the period would begin if the case
were merely a concealment or
incapacity case.

DEFINITIONS
‘‘equality clause’’: s.212(1)
‘‘equality rule’’: s.212(1)

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is similar to ss.118 and 123.
Subsection (1) covers equality clauses and equality rules. Subsection (2) refers to a qualifying

period.The table in subs.(3) contains the time limits for work cases (less armed forces cases): these
are all six months, but from different start dates, to account for stable work (based upon a work-
ing relationship), concealment and/or incapacity. Subsection (4), for armed services cases,
provides a different time limit of nine months.The categories are similar, less stable work.
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130. Section 129: supplementary

(1) This section applies for the purposes of section 129.
(2) A standard case is a case which is not-

(a) a stable work case,
(b) a concealment case,
(c) an incapacity case, or
(d) a concealment case and an incapacity case.

(3) A stable work case is a case where the proceedings relate to a period
during which there was a stable working relationship between the
worker and the responsible person (including any time after the terms
of work had expired).

(4) A concealment case in proceedings relating to an equality clause is a
case where-
(a) the responsible person deliberately concealed a qualifying fact

from the worker, and
(b) the worker did not discover (or could not with reasonable

diligence have discovered) the qualifying fact until after the
relevant day.

(5) A concealment case in proceedings relating to an equality rule is a
case where-
(a) the employer or the trustees or managers of the occupational

pension scheme in question deliberately concealed a qualifying fact
from the member, and

(b) the member did not discover (or could not with reasonable
diligence have discovered) the qualifying fact until after the
relevant day.

(6) Aqualifying fact for the purposes of subsection (4) or (5) is a fact-
(a) which is relevant to the complaint, and
(b) without knowledge of which the worker or member could not

reasonably have been expected to bring the proceedings.
(7) An incapacity case in proceedings relating to an equality clause with

respect to terms of work other than terms of service in the armed
forces is a case where the worker had an incapacity during the period
of 6 months beginning with the later of-
(a) the relevant day, or
(b) the day on which the worker discovered (or could with reasonable

diligence have discovered) the qualifying fact deliberately
concealed from the worker by the responsible person.

(8) An incapacity case in proceedings relating to an equality clause with
respect to terms of service in the armed forces is a case where the
worker had an incapacity during the period of 9 months beginning
with the later of-
(a) the last day of the period of service during which the complaint

arose, or
(b) the day on which the worker discovered (or could with reasonable

diligence have discovered) the qualifying fact deliberately
concealed from the worker by the responsible person.

(9) An incapacity case in proceedings relating to an equality rule is a
case where the member of the occupational pension scheme in
question had an incapacity during the period of 6 months beginning
with the later of-
(a) the relevant day, or
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(b) the day on which the member discovered (or could with reasonable
diligence have discovered) the qualifying fact deliberately
concealed from the member by the employer or the trustees or
managers of the scheme.

(10) The relevant day for the purposes of this section is-
(a) the last day of the employment or appointment, or
(b) the day on which the stable working relationship between the

worker and the responsible person ended.

DEFINITIONS
‘‘equality clause’’: s.212(1)
‘‘equality rule’’: s.212(1)

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is interpretative of s.129. It defines the following concepts used there: standard

case (subs.(2)); stable work case (subs.(3)); concealment case (subss.(4)^(6)); incapacity case
(subss.(7)^(10)).

131. Assessment of whether work is of equal value

(1) This section applies to proceedings before an employment tribunal
on-
(a) a complaint relating to a breach of an equality clause or rule, or
(b) a question referred to the tribunal by virtue of section 128(2).

(2) Where a question arises in the proceedings as to whether one
person’s work is of equal value to another’s, the tribunal may, before
determining the question, require a member of the panel of indepen-
dent experts to prepare a report on the question.

(3) The tribunal may withdraw a requirement that it makes under
subsection (2); and, if it does so, it may-
(a) request the panel member to provide it with specified documenta-

tion;
(b) make such other requests to that member as are connected with

the withdrawal of the requirement.
(4) If the tribunal requires the preparation of a report under subsection

(2) (and does not withdraw the requirement), it must not determine the
question unless it has received the report.

(5) Subsection (6) applies where-
(a) a question arises in the proceedings as to whether the work of one

person (A) is of equal value to the workof another (B), and
(b) A’s work and B’s work have been given different values by a job

evaluation study.
(6) The tribunal must determine that A’s work is not of equal value to B’s

work unless it has reasonable grounds for suspecting that the
evaluation contained in the study-
(a) was based on a system that discriminates because of sex,or
(b) is otherwise unreliable.

(7) For the purposes of subsection (6)(a), a system discriminates because
of sex if a difference (or coincidence) between values that the system
sets on different demands is not justifiable regardless of the sex of the
person onwhom the demands are made.

(8) A reference to a member of the panel of independent experts is a
reference to a person-
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(a) who is for the time being designated as such by theAdvisory,Conci-
liation and Arbitration Service (ACAS) for the purposes of this
section, and

(b) who is neither a member of the Council of ACAS nor one of its
officers or members of staff.

(9) ‘‘Job evaluation study’’ has the meaning given in section 80(5).

DEFINITIONS
‘‘equality clause’’: s.212(1)
‘‘equality rule’’: s.212(1)

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Equal work is provided for in ss.64^71, under ‘‘sex equality’’. Section 65(1)(b) and (4) refers to

a job evaluation study,which is defined in s.80(5).The section refers to assessment in an employ-
ment tribunal.

Subsection (1) defines jurisdiction. Subsection (2) refers to a report from the panel of indepen-
dent experts (which is defined in subs.(8)).The employment tribunal may withdraw the require-
ment (subs.(3)), but otherwise must not determine the question until it receives the report
(subs.(4)). Subsections (5) and (6) refer to job evaluation studies, which are defined in subs.(9).
The employment tribunal is required to accept the results, if A and B’s work is given different
values. It can only refuse to accept the evidence, if it has reasonable grounds for believing the
study is distorted by sex discrimination (or otherwise unreliable). Subsection (7) critically defines
the test for a job evaluation study, relating to the values that the system sets on different
demands.

Query the viewof values in subs.(7) with the idea of a sex-specific system in s.65(5)?
The explanatory notes, unhelpfully, do not give an example involving a job evaluation study.

The example given is simple and concerns the job evaluation not taking account of new technol-
ogy: justifying rejection of the study as unreliable.

132. Remedies in non-pensions cases

(1) This section applies to proceedings before a court or employment
tribunal on a complaint relating to a breach of an equality clause, other
than a breach with respect to membership of or rights under an occu-
pational pension scheme.

(2) If the court or tribunal finds that there has been a breach of the
equality clause, it may-
(a) make a declaration as to the rights of the parties in relation to the

matters towhich the proceedings relate;
(b) order an award by way of arrears of pay or damages in relation to

the complainant.
(3) The court or tribunal may not order a payment under subsection

(2)(b) in respect of a time before the arrears day.
(4) In relation to proceedings in England andWales, the arrears day is, in

a case mentioned in the first column of the table, the day mentioned
in the second column.

Case Arrears day

A standard case The day falling 6 years before the day on
which the proceedings were instituted.

A concealment case or an
incapacity case (or a case
which is both).

The day onwhich the breach first occurred.
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(5) In relation to proceedings in Scotland, the arrears day is the first day
of-
(a) the period of 5 years ending with the day on which the proceedings

were commenced, or
(b) if the case involves a relevant incapacity, or a relevant fraud or

error, the period of 20 years ending with that day.

DEFINITIONS
‘‘equality clause’’: s.212(1)
‘‘equality rule’’: s.212(1)

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section, and the two following, deal with remedies (as in ss.124 1̂26).
Subsection (1) is distinguished from s.133(1).The remediesça declaration and/or an award/

damagesçare in subs.(2). There cannot be an order for arrears of pay before an arrears day
(subs.(3)). This is defined in subss.(4) and (5). It is not stated, but the concepts are defined in
s.130.

133. Remedies in pensions cases

(1) This section applies to proceedings before a court or employment
tribunal on a complaint relating to-
(a) a breach of an equality rule, or
(b) a breach of an equality clause with respect to membership of, or

rights under, an occupational pension scheme.
(2) If the court or tribunal finds that there has been a breach as referred

to in subsection (1)-
(a) it may make a declaration as to the rights of the parties in relation

to the matters towhich the proceedings relate;
(b) it must not order arrears of benefits or damages or any other

amount to be paid to the complainant.
(3) Subsection (2)(b) does not apply if the proceedings are proceedings

towhich section 134 applies.
(4) If the breach relates to a term on which persons become members of

the scheme, the court or tribunal may declare that the complainant is
entitled tobe admitted to the schemewith effect from a specified date.

(5) A date specified for the purposes of subsection (4) must not be before
8 April 1976.

(6) If the breach relates to a term on which members of the scheme are
treated, the court or tribunal may declare that the complainant is, in
respect of a specified period, entitled to secure the rights that would
have accrued if the breach had not occurred.

(7) A period specified for the purposes of subsection (6) must not begin
before 17May 1990.

(8) If the court or tribunal makes a declaration under subsection (6), the
employer must provide such resources to the scheme as are necessary
to secure for the complainant (without contribution or further contri-
bution by the complainant or other members) the rights referred to in
that subsection.

DEFINITIONS
‘‘equality clause’’: s.212(1)
‘‘equality rule’’: s.212(1)
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GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Subsection (1) follows from s.132(1).The remedies in subs.(2) are: only a declaration; and not

benefit arrears or damages, under subs.(3), unless the proceedings are under s.134 (pensioner
member claims). If the breach relates to membership, the complainant may be admitted to the
scheme from a date on or after April 8,1976 (subss.(4) and (5)). If the breach relates to treatment,
the complainant is entitled to lost rights from on or after May 17,1990 (subss.(6) and (7)). Subsec-
tion (8) requires an employer to provide resources to the scheme.

The earlier date above is because of the ECJ case: Defrenne v SABENA (No.3) (149/77)
[1978] ECR 1365 (art.119 of the 1957 Treaty of Rome not to be applied to periods of service before
the date of judgment).The later date above is because of the ECJ case: Barber v Guardian Royal
Exchange (C-262/88) [1990] ECR I-1889 (occupational pension schemes are a part of equal pay
for the purposes of art.119).The former is the ECJ rule regarding membership of an occupational
pension scheme; the latter, the rule regarding terms onwhich members are treated.

134. Remedies in claims for arrears brought by pensioner members

(1) This section applies to proceedings before a court or employment
tribunal on a complaint by a pensioner member of an occupational
pension scheme relating to a breach of an equality clause or rule with
respect to a term onwhich the member is treated.

(2) If the court or tribunal finds that there has been a breach referred to
in subsection (1), it may-
(a) make a declaration as to the rights of the complainant and the

respondent in relation to the matters to which the proceedings
relate;

(b) order an award by way of arrears of benefits or damages or of any
other amount in relation to the complainant.

(3) The court or tribunal must not order an award under subsection
(2)(b) in respect of a time before the arrears day.

(4) If the court or tribunal orders an award under subsection (2)(b), the
employer must provide such resources to the scheme as are necessary
to secure for the complainant (without contribution or further contri-
bution by the complainant or other members) the amount of the
award.

(5) In relation to proceedings in England andWales, the arrears day is, in
a case mentioned in the first column of the table, the day mentioned
in the second column.

Case Arrears day

A standard case The day falling 6 years before the day on
which the proceedings were
commenced.

A concealment case or an
incapacity case (or a case
which is both).

The day onwhich the breach first occurred.

(6) In relation to proceedings in Scotland, the arrears day is the first day
of-
(a) the period of 5 years ending with the day on which the proceedings

were commenced, or
(b) if the case involves a relevant incapacity, or a relevant fraud or

error, the period of 20 years ending with that day.
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DEFINITIONS
‘‘equality clause’’: s.212(1)
‘‘equality rule’’: s.212(1)

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is referred to in s.133(3),with a double negative!
Subsection (1) applies to treatment (and not membership) cases. Subsection (2) contains the

remedies: a declaration; an arrears award/damages.This is similar to s.132(2),with arrears of pay
giving way to benefits arrears.The arrears day is provided for in subss.(3), (5) and (6). Subsection
(4) is similar to s.133(8) (employer resourcing).The arrears day, in England andWales, is six years
before the claim, or an actual period in concealment and/or incapacity cases.

135. Supplementary

(1) This section applies for the purposes of sections 132 to 134.
(2) A standard case is a case which is not-

(a) a concealment case,
(b) an incapacity case, or
(c) a concealment case and an incapacity case.

(3) A concealment case in relation to an equality clause is a case where-
(a) the responsible person deliberately concealed a qualifying fact (as

defined by section 130) from the worker, and
(b) the worker commenced the proceedings before the end of the

period of 6 years beginning with the day on which the worker
discovered (or could with reasonable diligence have discovered) the
qualifying fact.

(4) A concealment case in relation to an equality rule is a case where-
(a) the employer or the trustees or managers of the occupational

pension scheme in question deliberately concealed a qualifying fact
(as defined by section 130) from the member, and

(b) the member commenced the proceedings before the end of the
period of 6 years beginning with the day on which the member
discovered (or could with reasonable diligence have discovered) the
qualifying fact.

(5) An incapacity case is a case where the worker or member-
(a) had an incapacity when the breach first occurred, and
(b) commenced the proceedings before the end of the period of 6

years beginning with the day on which the worker or member
ceased to have the incapacity.

(6) A case involves a relevant incapacity or a relevant fraud or error if the
period of 5 years referred to in section 132(5)(a) is, as a result of
subsection (7) below, reckoned as a period of more than 20 years.

(7) For the purposes of the reckoning referred to in subsection (6), no
account is to be taken of time when the worker or member-
(a) had an incapacity, or
(b) was induced by a relevant fraud or error to refrain from commencing

proceedings (not being a time after the worker or member could
with reasonable diligence have discovered the fraud or error).

(8) For the purposes of subsection (7)-
(a) a fraud is relevant in relation to an equality clause if it is a fraud on

the part of the responsible person;
(b) an error is relevant in relation to an equality clause if it is induced

by the words or conduct of the responsible person;
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(c) a fraud is relevant in relation to an equality rule if it is a fraud on the
part of the employer or the trustees or managers of the scheme;

(d) an error is relevant in relation to an equality rule if it is induced by
the words or conduct of the employer or the trustees or managers of
the scheme.

(9) A reference in subsection (8) to the responsible person, the employer
or the trustees or managers includes a reference to a person acting on
behalfof the person or persons concerned.

(10) In relation to terms of service, a reference in section 132(5) or
subsection (3) or (5)(b) of this section to commencing proceedings is
to be read as a reference tomaking a service complaint.

(11) A reference to a pensioner member of a scheme includes a reference
to a person who is entitled to the present payment of pension or other
benefits derived through a member.

(12) In relation to proceedings before a court-
(a) a reference to a complaint is tobe read as a reference to a claim, and
(b) a reference to a complainant is tobe read as a reference to a claimant.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section, like s.130, is interpretive. It applies to ss.132 1̂34, and deals with time limits.
The following have been defined in s.130 (for equality clauses/rules): standard case; conceal-

ment case; incapacity case: they are defined here differently, in subss.(2)^(5).
Subsections (6)^(9) extend time limits in Scotland, for relevant incapacity, and relevant

fraud/error, cases. Five years (s.132(5)(a)) may be extended tomore than 20 years.
Subsection (10) is for armed forces cases.
Pensioner member is defined in subs.(11).
Section (12) deals with the terminology of courts and employment tribunals.

Chapter 5

Miscellaneous

136. Burden of proof

(1) This section applies to any proceedings relating to a contravention of
this Act.

(2) If there are facts from which the court could decide, in the absence of
any other explanation, that a person (A) contravened the provision
concerned, the court must hold that the contravention occurred.

(3) But subsection (2) does not apply if A shows that A did not
contravene the provision.

(4) The reference to a contravention of this Act includes a reference to a
breach of an equality clause or rule.

(5) This section does not apply to proceedings for an offence under this
Act.

(6) A reference to the court includes a reference to-
(a) an employment tribunal;
(b) theAsylum and ImmigrationTribunal;
(c) the Special Immigration Appeals Commission;
(d) the First-tierTribunal;
(e) the Special Educational NeedsTribunal forWales;
(f) an Additional Support NeedsTribunal for Scotland.
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GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is the first in Ch.5: miscellaneous (ss.136 1̂41).
Subsections (2) and (3) contain the rule: the claimant has to prove an a priori case; the court

has to accept this; unless A (the defendant)çassuming the burden of proofçdisproves the case
as put.

Subsection (5) excludes criminal liability. And subs.(6) lists the courts that might consider a
discrimination point.

The explanatory notes read:
‘‘Under current legislation, in most cases the burden of proof is reversed

once the claimant has established a case to an initial level. However, the

burden of proof is currently not reversed in race discrimination claims

brought on grounds of colour and nationality; claims of victimisation

which relate to race discrimination; non-work disability discrimination

claims; and sex discrimination claims which relate to the exercise of

public functions. In these areas the burden of proof will now be reversed

once the claimant establishes his or her case to an initial level.’’

137. Previous findings

(1) A finding in relevant proceedings in respect of an act which has
become final is to be treated as conclusive in proceedings under this
Act.

(2) Relevant proceedings are proceedings before a court or employment
tribunal under any of the following-
(a) section 19 or 20 of theRaceRelations Act 1968;
(b) the Equal PayAct 1970;
(c) the Sex Discrimination Act 1975;
(d) theRaceRelations Act 1976;
(e) section 6(4A) of the Sex Discrimination Act 1986;
(f) theDisability Discrimination Act 1995;
(g) Part 2 of the EqualityAct 2006;
(h) the Employment Equality (Religion and Belief) Regulations 2003

(S.I. 2003/1660);
(i) the Employment Equality (Sexual Orientation) Regulations 2003

(S.I. 2003/1661);
(j) the Employment Equality (Age) Regulations 2006 (S.I. 2006/1031);
(k) the Equality Act (Sexual Orientation) Regulations 2007 (S.I. 2007/

1263).
(3) A finding becomes final-

(a) when an appeal against the finding is dismissed, withdrawn or
abandoned, or

(b) when the time for appealing expires without an appeal having
been brought.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section relates previous jurisdictions with proceedings under the Act. The finding is in

respect ‘‘of an act’’. This finding has to be final: subs.(1). Subsection (2) defines the relevant
proceedings, the list (a)^(k) providing a checklist. Subsection (3) defines finality.

138. Obtaining information, etc

(1) In this section-
(a) P is a person who thinks that a contravention of this Act has

occurred in relation to P;
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(b) R is a personwho P thinks has contravened this Act.
(2) AMinister of the Crownmust by order prescribe-

(a) forms by which P may question R on any matter which is or may
be relevant;

(b) forms by which R may answer questions by P.
(3) A question by P or an answer by R is admissible as evidence in pro-

ceedings under this Act (whether or not the question or answer is
contained in a prescribed form).

(4) A court or tribunal may draw an inference from-
(a) a failure by R to answer a question by P before the end of the

period of 8 weeks beginning with the day on which the question is
served;

(b) an evasive or equivocal answer.
(5) Subsection (4) does not apply if-

(a) R reasonably asserts that to have answered differently or at all
might have prejudiced a criminal matter;

(b) R reasonably asserts that to have answered differently or at all
would have revealed the reason for not commencing or not
continuing criminal proceedings;

(c) R’s answer is of a kind specified for the purposes of this paragraph
by order of aMinister of the Crown;

(d) R’s answer is given in circumstances specified for the purposes of
this paragraphby order of aMinister of the Crown;

(e) R’s failure to answer occurs in circumstances specified for the
purposes of this paragraphby order of aMinister of the Crown.

(6) The reference to a contravention of this Act includes a reference to a
breach of an equality clause or rule.

(7) AMinister of the Crownmay by order-
(a) prescribe the period within which a question must be served to be

admissible under subsection (3);
(b) prescribe the manner in which a question by P, or an answer by R,

may be served.
(8) This section-

(a) does not affect any other enactment or rule of law relating to
interim or preliminary matters in proceedings before a county
court, the sheriff or an employment tribunal, and

(b) has effect subject to any enactment or rule of law regulating the
admissibility of evidence in such proceedings.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
The parties are referred to here as P and R: subs.(1). Subsection (2) requires the minister to

prescribe forms. The questioning is one sided. This is the tenth reference to regulations, so far.
They are dealt with further in subs.(7). Subsections (3)^(5) contain the rules on admissibility and
proof. Subsection (8) states that other rules of evidence are not affected.

139. Interest

(1) Regulations may make provision-
(a) for enabling an employment tribunal to include interest on an

amount awarded by it in proceedings under this Act;
(b) specifying the manner in which, and the periods and rate by

reference towhich, the interest is to be determined.
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(2) Regulations may modify the operation of an order made under
section 14 of the Employment Tribunals Act 1996 (power to make
provision as to interest on awards) in so far as it relates to an award in
proceedings under this Act.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section deals with interest on employment tribunal awards.This is the eleventh reference

to regulations, so far.

140. Conduct giving rise to separate proceedings

(1) This section applies in relation to conduct which has given rise to two
or more separate proceedings under this Act,with at least one being for
a contravention of section 111 (instructing, causing or inducing contra-
ventions).

(2) A court may transfer proceedings to an employment tribunal.
(3) An employment tribunal may transfer proceedings to a court.
(4) A court or employment tribunal is to be taken for the purposes of

this Part to have jurisdiction to determine a claim or complaint trans-
ferred to it under this section; accordingly-
(a) a reference to a claim within section 114(1) includes a reference to a

claim transferred to a court under this section, and
(b) a reference to a complaint within section 120(1) includes a

reference to a complaint transferred to an employment tribunal
under this section.

(5) A court or employment tribunal may not make a decision that is incon-
sistent with an earlier decision in proceedings arising out of the
conduct.

(6) ‘‘Court’’means-
(a) in relation to proceedings in England andWales, a county court;
(b) in relation to proceedings in Scotland, the sheriff.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section refers to s.111 proceedings and other proceedings, also under the Act. Subsections

(2) and (3) give courts and employment tribunals powers to transfer. Section 114 deals with the
jurisdiction of civil courts. And s.120 with the jurisdiction of employment tribunals. Subsection
(5) is in similar terms to s.136.

141. Interpretation, etc

(1) This section applies for the purposes of this Part.
(2) A reference to the responsible person, in relation to an equality clause

or rule, is to be construed in accordance with Chapter 3 of Part 5.
(3) A reference to a worker is a reference to the person to the terms of

whose work the proceedings in question relate; and, for the purposes
of proceedings relating to an equality rule or a non-discrimination
rule, a reference to a worker includes a reference to a member of the
occupational pension scheme in question.

(4) A reference to the terms of a person’s work is to be construed in
accordance with Chapter 3 of Part 5.

(5) A reference to a member of an occupational pension scheme includes
a reference to a prospective member.
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(6) In relation to proceedings in England and Wales, a person has an
incapacity if the person-
(a) has not attained the age of 18, or
(b) lacks capacity (within the meaning of the Mental Capacity Act

2005).
(7) In relation to proceedings in Scotland, a person has an incapacity if

the person-
(a) has not attained the age of 16, or
(b) is incapable (within the meaning of the Adults with Incapacity

(Scotland) Act 2000 (asp 4)).
(8) ‘‘Service complaint’’ means a complaint under section 334 of the

Armed Forces Act 2006; and ‘‘service complaint procedures’’ means
the procedures prescribed by regulations under that section (except in
so far as relating to references under section 337 of that Act).

(9) ‘‘Criminal matter’’means-
(a) an investigation into the commission of an alleged offence;
(b) a decisionwhether to commence criminal proceedings;
(c) criminal proceedings.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is interpretative.Chapter 3 of Pt 5 is: equality of terms.

PART 10

CONTRACTS, ETC

Contracts and otheragreements

142. Unenforceable terms

(1) A term of a contract is unenforceable against a person in so far as it
constitutes, promotes or provides for treatment of that or another
person that is of a description prohibited by this Act.

(2) A relevant non-contractual term is unenforceable against a person in
so far as it constitutes, promotes or provides for treatment of that or
another person that is of a description prohibited by this Act, in so far
as this Act relates to disability.

(3) A relevant non-contractual term is a termwhich-
(a) is a term of an agreement that is not a contract, and
(b) relates to the provision of an employment service within section

56(2)(a) to (e) or to the provision under a group insurance arrange-
ment of facilities by way of insurance.

(4) A reference in subsection (1) or (2) to treatment of a description
prohibited by this Act does not include-
(a) a reference to the inclusion of a term in a contract referred to in

section 70(2)(a) or 76(2), or
(b) a reference to the failure to include a term in a contract as referred

to in section 70(2)(b).
(5) Subsection (4) does not affect the application of section 148(2) to this

section.
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GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This is the eighth (and last) Part in Pts 3 1̂0. Part 3 dealt with services and public functions,

Pt 4 with premises, Pt 5 withwork, Pt 6 with education, Pt 7 with associations, Pt 8 with ancillary
prohibited conduct and Pt 9 with enforcement. Part 10 is: contracts, etc.

This section has to be read with ss.143 1̂48, making it a short Part.There are no Chapters in
this Part.

This section refers to contracts, and not just to contracts of employment. Discriminatory
terms are unenforceable: subs.(1). Subsections (2) and (3) relate to non-contractual terms, in
agreements offered by employment agencies and providers of insurance. Subsections (4) and (5)
create an exclusion for equality clauses, albeit in a convoluted manner.

143. Removal or modification of unenforceable terms

(1) A county court or the sheriff may, on an application by a person who
has an interest in a contract or other agreement which includes a term
that is unenforceable as a result of section 142, make an order for the
term to be removed or modified.

(2) An order under this section must not be made unless every person
whowould be affected by it-
(a) has been given notice of the application (except where notice is

dispensedwith in accordance with rules of court), and
(b) has been afforded an opportunity to make representations to the

county court or sheriff.
(3) An order under this section may include provision in respect of a

period before the making of the order.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section permits a person to apply in the county court (in England andWales) for a term,

caught by s.142, for an order removing or modifying such a term.

144. Contracting out

(1) A term of a contract is unenforceable by a person in whose favour it
would operate in so far as it purports to exclude or limit a provision of
or made under this Act.

(2) A relevant non-contractual term (as defined by section 142) is unen-
forceable by a person in whose favour it would operate in so far as it
purports to exclude or limit a provision of or made under this Act, in
so far as the provision relates to disability.

(3) This section does not apply to a contract which settles a claim within
section 114.

(4) This section does not apply to a contract which settles a complaint
within section 120 if the contract-
(a) is made with the assistance of a conciliation officer, or
(b) is a qualifying compromise contract.

(5) A contract within subsection (4) includes a contract which settles a
complaint relating to a breach of an equality clause or rule or of a non-
discrimination rule.

(6) A contract within subsection (4) includes an agreement by the parties
to a dispute to submit the dispute to arbitration if-
(a) the dispute is covered by a scheme having effect by virtue of an

order under section 212A of theTrade Union and Labour Relations
(Consolidation) Act 1992, and
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(b) the agreement is to submit the dispute to arbitration in accordance
with the scheme.

DEFINITIONS
‘‘qualifying compromise contract’’: s.147

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section prohibits terms where persons attempt to contract out of this Act. Subsection

(1) makes such a term unenforceable. Subsection (2) relates to non-contractual terms, defined in
s.142(2) and (3). Section 114 is the jurisdiction of county courts. Section 120 is the jurisdiction of
employment tribunals. Subsections (3)^(6) exclude settlement contracts.

Collective agreements and rules of undertakings

145. Void and unenforceable terms

(1) A term of a collective agreement is void in so far as it constitutes,
promotes or provides for treatment of a description prohibited by this
Act.

(2) A rule of an undertaking is unenforceable against a person in so far
as it constitutes, promotes or provides for treatment of the person that
is of a description prohibited by this Act.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section deals with collective agreements and rules of undertakings. The former are

defined in: theTrade Union and Labour Relations (Consolidation) Act 1992 (c.52).The latter are
defined in s.57(7).

146. Declaration in respect of void term, etc

(1) A qualifying person (P) may make a complaint to an employment
tribunal that a term is void, or that a rule is unenforceable, as a result of
section 145.

(2) But subsection (1) applies only if-
(a) the term or rule may in the future have effect in relation to P, and
(b) where the complaint alleges that the term or rule provides for

treatment of a description prohibited by this Act, P may in the
future be subjected to treatment that would (if P were subjected to it
in present circumstances) be of that description.

(3) If the tribunal finds that the complaint is well-founded, it must make
an order declaring that the term is void or the rule is unenforceable.

(4) An order under this section may include provision in respect of a
period before the making of the order.

(5) In the case of a complaint about a term of a collective agreement,
where the term is one made by or on behalf of a person of a description
specified in the first column of the table, a qualifying person is a
person of a description specified in the second column.
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Description of person who made
collective agreement

Qualifying person

Employer A person who is, or is seeking to be,
an employee of that employer

Organisation of employers A person who is, or is seeking to be,
an employee of an employer who
is a member of that organisation

Association of organisations of
employers

A person who is, or is seeking to be,
an employee of an employer who
is a member of an organisation in
that association

(6) In the case of a complaint about a rule of an undertaking, where the
rule is one made by or on behalf of a person of a description specified
in the first column of the table, a qualifying person is a person of a
description specified in the second column.

Description of person who made
rule of undertaking

Qualifying person

Employer A person who is, or is seeking to be,
an employee of that employer

Trade organisation or qualifica-
tions body

A person who is, or is seeking to be, a
member of the organisation or body

A person upon whom the body has
conferred a relevant qualification

A person seeking conferment by the
body of a relevant qualification

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section follows from s.145. It permits a qualifying person, defined in subss.(5) and (6), to

make a complaint to an employment tribunal, for an order that a term is void or unenforceable
(subss.(1) and (3)).The qualifying person needs to have standing,under subs.(2).

The explanatory notes read, regarding collective agreements:
‘‘Because collective agreements apply to many people in many (possibly

varying) situations, it is not appropriate for a tribunal to modify them

and so they are made void, rather than subject to modification or

amendment, and the parties are left to renegotiate, bearing all those

potentially affected in mind.’’

Supplementary

147. Meaning of ‘‘qualifying compromise contract’’

(1) This section applies for the purposes of this Part.
(2) A qualifying compromise contract is a contract in relation to which

each of the conditions in subsection (3) is met.
(3) Those conditions are that-
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(a) the contract is inwriting,
(b) the contract relates to the particular complaint,
(c) the complainant has, before entering into the contract, received

advice from an independent adviser about its terms and effect
(including, in particular, its effect on the complainant’s ability to
pursue the complaint before an employment tribunal),

(d) on the date of the giving of the advice, there is in force a contract
of insurance, or an indemnity provided for members of a profession
or professional body, covering the risk of a claim by the complai-
nant in respect of loss arising from the advice,

(e) the contract identifies the adviser, and
(f) the contract states that the conditions in paragraphs (c) and (d) are

met.
(4) Each of the following is an independent adviser-

(a) a qualified lawyer;
(b) an officer, official, employee or member of an independent trade

union certified in writing by the trade union as competent to give
advice and as authorised to do so on its behalf;

(c) a worker at an advice centre (whether as an employee or a
volunteer) certified in writing by the centre as competent to give
advice and as authorised to do so on its behalf;

(d) a person of such description as may be specified by order.
(5) Despite subsection (4), none of the following is an independent

adviser in relation to a qualifying compromise contract-
(a) a personwho is a party to the contract or the complaint;
(b) a personwho is connected to a personwithin paragraph (a);
(c) a personwho is employed by a personwithin paragraph (a) or (b);
(d) a person who is acting for a person within paragraph (a) or (b) in

relation to the contract or the complaint;
(e) a person within subsection (4)(b) or (c), if the trade union or advice

centre is a personwithin paragraph (a) or (b);
(f) a person within subsection (4)(c) to whom the complainant makes

a payment for the advice.
(6) A ‘‘qualified lawyer’’, for the purposes of subsection (4)(a), is-

(a) in relation to England and Wales, a person who, for the purposes
of the Legal Services Act 2007, is an authorised person in relation to
an activity which constitutes the exercise of a right of audience or
the conduct of litigation;

(b) in relation to Scotland, an advocate (whether in practice as such or
employed to give legal advice) or a solicitor who holds a practising
certificate.

(7) ‘‘Independent trade union’’ has the meaning given in section 5 of the
Trade Union and LabourRelations (Consolidation) Act 1992.

(8) Two persons are connected for the purposes of subsection (5) if-
(a) one is a company of which the other (directly or indirectly) has

control, or
(b) both are companies of which a third person (directly or indirectly)

has control.
(9) Two persons are also connected for the purposes of subsection (5) in

so far as a connection between them gives rise to a conflict of interest
in relation to the contract or the complaint.

DEFINITIONS
‘‘qualifying compromise contract’’: s.147
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GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in HLBill 35.
This section defines qualifying compromise contract,used in s.144(4)(b).
Subsection (2) defines the concept, referring to six conditions in subs.(3). Such a contract turns

on an independent adviser on employment law. Subsections (4) and (5) define such an adviser.
Subsections (7)^(9) further define terms.

148. Interpretation

(1) This section applies for the purposes of this Part.
(2) A reference to treatment of a description prohibited by this Act does

not include treatment in so far as it is treatment that would
contravene-
(a) Part 1 (public sector duty regarding socio-economic inequalities),

or
(b) Chapter 1 of Part 11 (public sector equality duty).

(3) ‘‘Group insurance arrangement’’ means an arrangement between an
employer and another person for the provision by that other person of
facilities by way of insurance to the employer’s employees (or a class
of those employees).

(4) ‘‘Collective agreement’’ has the meaning given in section 178 of the
TradeUnion and LabourRelations (Consolidation) Act 1992.

(5) A rule of an undertaking is a rule within subsection (6) or (7).
(6) A rule within this subsection is a rule made by a trade organisation

or a qualifications body for application to-
(a) its members or prospective members,
(b) persons onwhom it has conferred a relevant qualification, or
(c) persons seeking conferment by it of a relevant qualification.

(7) A rule within this subsection is a rule made by an employer for appli-
cation to-
(a) employees,
(b) persons who apply for employment, or
(c) persons the employer considers for employment.

(8) ‘‘Trade organisation’’, ‘‘qualifications body’’ and ‘‘relevant qualifica-
tion’’ each have the meaning given in Part 5 (work).

GENERALNOTE
This section first appeared in Bill 85, in the same terms. It defines a numberof terms in this Part.
Subsection (2) is significant. It excludes, as discriminatory treatment, anything done under:

Pt 1 (socio-economic inequalities); and Ch.1 of Pt 11 (public sector equality duty). In a sense, it
gives some teeth to the public sector duty.

PART 11

ADVANCEMENTOFEQUALITY

Chapter 1

Public Sector Equality Duty

149. Public sector equality duty

(1) A public authority must, in the exercise of its functions, have due
regard to the need to-
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(a) eliminate discrimination, harassment, victimisation and any other
conduct that is prohibited by or under this Act;

(b) advance equality of opportunity between persons who share a
relevant protected characteristic and persons who do not share it;

(c) foster good relations between persons who share a relevant
protected characteristic and persons who do not share it.

(2) A person who is not a public authority but who exercises public
functions must, in the exercise of those functions, have due regard to
the matters mentioned in subsection (1).

(3) Having due regard to the need to advance equality of opportunity
between persons who share a relevant protected characteristic and
persons who do not share it involves having due regard, in particular,
to the need to-
(a) remove or minimise disadvantages suffered by persons who share a

relevant protected characteristic that are connected to that characteristic;
(b) take steps to meet the needs of persons who share a relevant

protected characteristic that are different from the needs of persons
who do not share it;

(c) encourage persons who share a relevant protected characteristic to
participate in public life or in any other activity in which participa-
tion by such persons is disproportionately low.

(4) The steps involved in meeting the needs of disabled persons that are
different from the needs of persons who are not disabled include, in
particular, steps to take account of disabled persons’disabilities.

(5) Having due regard to the need to foster good relations between
persons who share a relevant protected characteristic and persons who
do not share it involves having due regard, in particular, to the need to-
(a) tackle prejudice, and
(b) promote understanding.

(6) Compliance with the duties in this section may involve treating some
persons more favourably than others; but that is not to be taken as
permitting conduct that would otherwise be prohibited by or under
this Act.

(7) The relevant protected characteristics are-
age;
disability;
gender reassignment;
pregnancy and maternity;
race;
religion or belief;
sex;
sexual orientation.

(8) A reference to conduct that is prohibited by or under this Act
includes a reference to-
(a) a breach of an equality clause or rule;
(b) a breach of a non-discrimination rule.

(9) Schedule 18 (exceptions) has effect.

DEFINITIONS
‘‘age’’: s.5
‘‘disability’’: s.6
‘‘discrimination’’: ss.13 1̂9, 21 and 108
‘‘equality clause’’: s.212(1)
‘‘equality rule’’: s.212(1)
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‘‘gender reassignment’’: s.7
‘‘harassment’’: s.26
‘‘non-discrimination rule’’: s.212(1)
‘‘pregnancy and maternity’’: s.8
‘‘protected characteristic’’: s.4
‘‘race’’: s.9
‘‘religion or belief’’: s.10
‘‘sex’’: s.11
‘‘sexual orientation’’: s.12
‘‘victimisation’’: s.27

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This section has to be readwith ss.150 1̂59. Part 11çadvancement of equalityçis constitution-

ally perhaps the most important part of the Act. Here, anti-discrimination law, drawing on
domestic and EU law, tips over the line; discrimination becomes permissible in the name of
equality.

Part 1 (ss.1^3) is: socio-economic inequalities. It is the source of what is called the public sector
duty.There, ‘‘due regard’’ is imposed on public authorities. Reference is made to the legal sources
in the general note on s.1.

Reference is made also to: the Sex Discrimination Act 1975 s.76A; the Race Relations Act
1976 s.71; and theDisability Discrimination Act 1995 s.49A.

Subsection (1) refers to public authorities, which are defined in s.150. Subsection (2) refers to
public functions,which are also defined in s.150.

Paragraph (a) of subs.(1) obviously follows from the provisions of the Act. The Act prohibits
specified conduct. Public authorities therefore, under the rule of law, must have due regard to the
need ‘‘to eliminate’’discrimination, harassment and victimisation, etc.

Paragraph (b) is: ‘‘advance equality of opportunity’’; between persons who share a relevant
protected characteristic and those who do not. How does this apply to, say, sex? The relevant
protected characteristic is not sex, but man or woman (both defined in s.212(1)). Equality of
opportunity is not defined in this Pt, or in s.212(1).The answer is seemingly in: s.11.

Paragraph (c) is: ‘‘foster good relations’’: between persons who share a relevant protected char-
acteristic and those who do not.The comment in the above paragraph is repeated. ‘Foster good
relations’ is not defined in this Part, nor in s.212(1).

Advancing equality of opportunity is defined in subs.(3), in terms of four particulars.The con-
cept of disadvantages is problematic. Is a disadvantage an obstacle just placed in front of a person?
Or is it the effect of all past discriminations, accumulated in a notion of a social structure? Meet-
ing needs is an unusual intrusion of social welfare language into law. Participation in public life
is less problematic.The fourth particular, regarding disabled people, is obscure.What does ‘‘take
account’’of mean?

Fostering good relations is defined in subs.(5), but only in terms of two particulars: tackling
prejudice (an old concept now overshadowed by terms such as sexism, racism, etc.). Promoting
understanding is less problematic.

Regarding subss.(3) and (4), if the experience of Northern Ireland is anything to go by, the
emphasis will be upon advancing equality of opportunity regardless of the effects upon fostering
good relations.

Subsection (6) is remarkable. It permits more favourable treatment. But that must not be
contrary to the Act. The resolution of this conundrum is: the Act permits, certainly positive
action, but also elements of reverse discrimination.

Subsection (7) lists eight of the nine protected characteristics, marriage and civil partnership
being the missing one.

Subsection (8) raises the question: what if the equality clauses/rules, or non-discrimination
rules, embody a breach of the anti-discrimination principle? Answer: opposing such a breach
becomes prohibited under theAct.

Subsection (9) gives effect to Sch.18.
The explanatory notes read:

‘‘The clause makes clear that complying with the duty might mean

treating some people more favourably than others, where doing so is

allowed by the Bill. This includes treating disabled people more
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favourably than non-disabled people and making reasonable adjustments

for them, making use of exceptions which permit different treatment, and

using the positive action provisions in Chapter 2 of this part where they

are available.’’

The disabled example is uncontroversial. The concept of reasonable adjustments has been in
the law since 1995, and it has been imposed moderately. But what about some of the other
protected characteristics?

At report in the House of Lords on March 2, 2010, Lord Ouseley, speaking for many in the
equality industry, moved an amendment unsuccessfully to add a proportionality requirement to
subs.(6) (in order to strengthen the duty). Baroness Morris of Bolton, for the Conservatives,
said:

‘‘We feel that it is of the utmost importance that the public sector

equality duty is not allowed to become just vague gesture politics, which

encourages a culture of box-ticking rather than real action. Nevertheless,

we remain unconvinced that the amendment would add much to the Bill

to change that. We believe it is most important to assess the outcomes of

the duties contained in this clause, as in this way authorities can be held

to account and necessary changes can be made to the duty in order to

ensure maximum compliance and effect.’’

Baroness Royall, for the government, said:
‘‘If bodies subject to the duty are required to ‘take all proportionate

steps’ to advance equality of opportunity in respect of all eight protected

characteristics, it is inevitable that public bodies will be required to

spread their finite resources more thinly and that some persons with more

pressing needs will end up with less.’’ (Hansard, Vol.717, cols 1400 and
1402.)

Immediately afterwards, Lord Wallace of Tankerness, for the Liberal Democrats, sought
unsuccessfully (132 votes to 46) to disapply religion or belief from subs.(1)(b):

‘‘The protected characteristic of religion or belief is different because

where race, age and gender are very obvious, a person’s religious beliefs

are for the most part ... not quite so obvious ... A public body would

have to be intrusive to find out people’s religions and beliefs. It is a

characteristic, which is not innate at birth. Beliefs can change—they are

not immutable.’’ (Hansard,Vol.717, cols 140 1̂404.)
The argument of the Government was simply that religious and belief groups had told the

GEO that they wanted the section to stand,unamended.

150. Public authorities and public functions

(1) A public authority is a personwho is specified in Schedule 19.
(2) In that Schedule-

Part 1 specifies public authorities generally;
Part 2 specifies relevantWelsh authorities;
Part 3 specifies relevant Scottish authorities.

(3) A public authority specified in Schedule 19 is subject to the duty
imposed by section 149(1) in relation to the exercise of all of its
functions unless subsection (4) applies.

(4) A public authority specified in that Schedule in respect of certain
specified functions is subject to that duty only in respect of the exercise
of those functions.

(5) A public function is a function that is a function of a public nature
for the purposes of theHumanRights Act 1998.

DEFINITIONS
‘‘public authority’’: s.150
‘‘public function’’: s.150
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GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section defines public authorities, or rather lists them, and defines public function, in

terms of theHRA 1998.
Subsections (1) and (2) specify public authorities, with references to the governments of the

UK,Wales and Scotland.
Subsection (3) imposes the public sector duty on public authorities, unless (subs.(4)) Sch.19

only specifies some of its functions.

151. Power to specify public authorities

(1) A Minister of the Crown may by order amend Part 1, 2 or 3 of
Schedule 19.

(2) TheWelshMinisters may by order amend Part 2 of Schedule 19.
(3) The ScottishMinisters may by order amend Part 3 of Schedule 19.
(4) The power under subsection (1), (2) or (3) may not be exercised so as

to-
(a) add an entry to Part 1 relating to a relevant Welsh or Scottish

authority or a cross-borderWelsh or Scottish authority;
(b) add an entry to Part 2 relating to a person who is not a relevant

Welsh authority;
(c) add an entry to Part 3 relating to a person who is not a relevant

Scottish authority.
(5) A Minister of the Crown may by order amend Schedule 19 so as to

make provision relating to a cross-borderWelsh or Scottish authority.
(6) On the first exercise of the power under subsection (5) to add an

entry relating to a cross-borderWelsh or Scottish authority to Schedule
19, aMinister of the Crownmust-
(a) add a Part 4 to the Schedule for cross-border authorities, and
(b) add the cross-borderWelsh or Scottish authority to that Part.

(7) Any subsequent exercise of the power under subsection (5) to add an
entry relating to a cross-borderWelsh or Scottish authority to Schedule
19 must add that entry to Part 4 of the Schedule.

(8) An order may not be made under this section so as to extend the appli-
cation of section 149 unless the person making it considers that the
extension relates to a person by whom apublic function is exercisable.

(9) An order may not be made under this section so as to extend the appli-
cation of section 149 to-
(a) the exercise of a function referred to in paragraph 3 of Schedule 18

(judicial functions, etc);
(b) a person listed in paragraph 4(2)(a) to (e) of that Schedule

(Parliament, devolved legislatures andGeneral Synod);
(c) the exercise of a function listed in paragraph 4(3) of that Schedule

(proceedings in Parliament or devolved legislatures).

DEFINITIONS
‘‘public authority’’: s.150
‘‘public function’’: s.150

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
Subsections (1)^(4) permit ministers to amend Sch.19. Subsections (5)^(7) permit a minister

of the crown to add a Pt 4 to Sch.19, for cross-border Welsh or Scottish authorities. Query the
meaning of the second person in subs.(8)? ‘Person’ is used in s.150(1), to mean legal person.The
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second person in subs.(8) would appear also to be a legal person. Subsection (9) was added late,
in theHouse of Lords, to exclude a great many functions and (legal) persons.

152. Power to specify public authorities: consultation and consent

(1) Before making an order under a provision specified in the first
column of theTable, a Minister of the Crown must consult the person
or persons specified in the second column.

Provision Consultees

Section 151(1) The Commission

Section 151(1), so far as relating to a
relevantWelsh authority

TheWelshMinisters

Section 151(1), so far as relating to a
relevant Scottish authority

The ScottishMinisters

Section 151(5) The Commission

Section 151(5), so far as relating to a
cross-borderWelsh authority

TheWelshMinisters

Section 151(5), so far as relating to a
cross-border Scottish authority

The ScottishMinisters

(2) Before making an order under section 151(2), the Welsh Ministers
must-
(a) obtain the consent of aMinister of the Crown, and
(b) consult the Commission.

(3) Before making an order under section 151(3), the Scottish Ministers
must-
(a) obtain the consent of aMinister of the Crown, and
(b) consult the Commission.

DEFINITIONS
‘‘public authority’’: s.150
‘‘public function’’: s.150

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
The section requires a minister of the crown to consult the CEHR and Welsh and Scottish

ministers in advance. It also requires theWelsh and Scottish ministers to obtain the consent of the
minister of the crown, and to consult the CEHR (which has powers throughout Great Britain).

The explanatory notes read:
‘‘The Race Relations Act 1976 does not contain a requirement for the

Lord Privy Seal to consult before amending the Schedule of bodies

subject to the general race equality duty. Neither the Scottish ministers

nor the Welsh ministers have the power to amend the Schedule. The

Disability Discrimination Act 1995 and the Sex Discrimination Act 1975

do not adopt a list-based approach to the general duty.’’
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153. Power to impose specific duties

(1) A Minister of the Crown may by regulations impose duties on a
public authority specified in Part 1 of Schedule 19 for the purpose of
enabling the better performance by the authority of the duty imposed
by section 149(1).

(2) The Welsh Ministers may by regulations impose duties on a public
authority specified in Part 2 of Schedule 19 for that purpose.

(3) The Scottish Ministers may by regulations impose duties on a public
authority specified in Part 3 of Schedule 19 for that purpose.

(4) Before making regulations under this section, the person making
them must consult the Commission.

DEFINITIONS
‘‘public authority’’: s.149

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section permits the making of regulations, to impose duties. These would appear to be

specific duties, related to the public sector duty.There is a consultation role for the CEHR.This is
the twelfth reference to regulations, so far.

The explanatory notes read:
‘‘This clause replaces similar provisions in current legislation for the Lord

Privy Seal and the Scottish Ministers to impose specific duties for the

race and gender public sector equality duties, and for the Secretary of

State and the Scottish Ministers to impose specific duties for the

disability public sector equality duty. The Welsh Ministers currently do

not have the power to impose specific duties on Welsh authorities ... The

power has in the past been used to require listed public authorities to

prepare and publish race, disability and gender equality schemes.’’

154. Power to impose specific duties: cross-border authorities

(1) If a Minister of the Crown exercises the power in section 151(5) to
add an entry for a public authority to Part 4 of Schedule 19, the
Minister must include after the entry a letter specified in the first
column of theTable in subsection (3).

(2) Where a letter specified in the first column of theTable in subsection
(3) is included after an entry for a public authority in Part 4 of
Schedule 19, the person specified in the second column of theTable-
(a) may by regulations impose duties on the authority for the purpose

of enabling the better performance by the authority of the duty
imposed by section 149(1), subject to such limitations as are
specified in that column;

(b) must in making the regulations comply with the procedural
requirement specified in that column.

(3) This is theTable-

Letter Person by whom regulations may be made and procedural
requirements

A Regulations may be made by a Minister of the Crown in
relation to the authority’s functions that are not devolved
Welsh functions.
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Letter Person by whom regulations may be made and procedural
requirements

The Minister of the Crown must consult the Welsh
Ministers before making the regulations.

Regulations may be made by the Welsh Ministers in
relation to the authority’s devolvedWelsh functions.

TheWelsh Ministers must consult a Minister of the Crown
before making the regulations.

B Regulations may be made by a Minister of the Crown in
relation to the authority’s functions that are not devolved
Scottish functions.

The Minister of the Crown must consult the Scottish
Ministers before making the regulations.

Regulations may be made by the Scottish Ministers in
relation to the authority’s devolved Scottish functions.

The Scottish Ministers must consult a Minister of the
Crown before making the regulations.

C Regulations may be made by a Minister of the Crown in
relation to the authority’s functions that are neither
devolved Welsh functions nor devolved Scottish
functions.

The Minister of the Crown must consult the Welsh
Ministers and the Scottish Ministers before making the
regulations.

Regulations may be made by the Welsh Ministers in
relation to the authority’s devolvedWelsh functions.

TheWelsh Ministers must consult a Minister of the Crown
before making the regulations.

Regulations may be made by the Scottish Ministers in
relation to the authority’s devolved Scottish functions.

The Scottish Ministers must consult a Minister of the
Crown before making the regulations.

D The regulations may be made by aMinister of the Crown.

The Minister of the Crown must consult the Welsh
Ministers before making the regulations.

(4) Before making regulations under subsection (2), the person making
them must consult the Commission.

DEFINITIONS

‘‘public authority’’: s.150

GENERALNOTE

This section first appeared in Bill 85, in the same terms.
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Cross-border authorities are mentioned in s.151(5)^(7). This section applies s.153 to cross-
border authorities.Though the number of bodies is much fewer, the legislation is longer. It turns
on the letters A,B,C orD, added by the minister of the crown to a specification.Each letter deter-
mines who makes the regulations (the thirteenth instance in the Act, so far), and the procedural
requirements. Again, the CEHRmust be consulted.

The explanatory notes read:
‘‘In respect of the existing disability and gender public sector equality

duties the Scottish Ministers currently have the power to impose specific

duties on the devolved functions of Anglo-Scottish cross-border bodies,

subject to consultation with the Lord Privy Seal. The Lord Privy Seal has

the power to impose specific duties on the non-devolved, or reserved,

functions of those Anglo-Scottish cross-border bodies, again subject to

consultation with the Scottish Ministers. Before imposing specific duties

in respect of the existing race, disability and gender public sector equality

duties which relate to functions in Wales excisable by a person who is

not a Welsh public authority, the Lord Privy Seal must consult the Welsh

Ministers.’’

155. Power to impose specific duties: supplementary

(1) Regulations under section 153 or 154 may require a public authority
to consider such matters as may be specified from time to time by-
(a) a Minister of the Crown, where the regulations are made by a

Minister of the Crown;
(b) the Welsh Ministers, where the regulations are made by the Welsh

Ministers;
(c) the Scottish Ministers, where the regulations are made by the

ScottishMinisters.
(2) Regulations under section 153 or 154 may impose duties on a public

authority that is a contracting authority within the meaning of the
Public Sector Directive in connection with its public procurement
functions.

(3) In subsection (2)-
‘‘public procurement functions’’ means functions the exercise of which

is regulated by the Public Sector Directive;
‘‘the Public Sector Directive’’ means Directive 2004/18/EC of the

European Parliament and of the Council of 31 March 2004 on the
coordination of procedures for the award of public works
contracts, public supply contracts and public service contracts, as
amended from time to time.

(4) Subsections (1) and (2) do not affect the generality of section 153 or
154(2)(a).

(5) A duty imposed on a public authority under section 153 or 154 may
be modified or removed by regulations made by-
(a) a Minister of the Crown, where the original duty was imposed by

regulations made by aMinister of the Crown;
(b) theWelshMinisters,where the original duty was imposed by regula-

tions made by theWelshMinisters;
(c) the Scottish Ministers,where the original duty was imposed by reg-

ulations made by the ScottishMinisters.

DEFINITIONS
‘‘public authority’’: s.150

GENERALNOTE
This section first appeared in Bill 85, in the same terms.

15—158

15/155 Equality Act 2010



Subsection (4) states that subss.(1) and (2) do not affect the generality of ss.153 and 154(2)(a).
Subsections (1) and (2) (plus (3)) refer to ministers specifying matters for public authorities, but
also to so-called contracting authorities (within the meaning of the EU Public Sector Directive)
regarding public procurement.Subsection (5) refers to further regulations, the fourteenth instance
in theAct, so far.

The explanatory notes read:
‘‘The current public sector equality duties do not provide for the

imposition of specific duties which require public authorities to take into

account matters set out elsewhere. It is inherent, but not explicit, in the

current public sector equality duties that duties may be imposed which

apply to that body’s public procurement functions.’’

156. Enforcement

A failure in respect of a performance of a duty imposed by or under this
Chapter does not confer a cause of action at private law.

DEFINITIONS
‘‘public authority’’: s.150

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is similar to s.3 (enforcement).

157. Interpretation

(1) This section applies for the purposes of this Chapter.
(2) A relevant Welsh authority is a person (other than the Assembly

Commission) whose functions-
(a) are exercisable only in or as regardsWales, and
(b) are wholly or mainly devolvedWelsh functions.

(3) A cross-borderWelsh authority is a person other than a relevantWelsh
authority (or theAssembly Commission) who has any function that-
(a) is exercisable in or as regardsWales, and
(b) is a devolvedWelsh function.

(4) The Assembly Commission has the same meaning as in the
Government of Wales Act 2006.

(5) A function is a devolvedWelsh function if it relates to-
(a) a matter in respect of which functions are exercisable by theWelsh

Ministers, the First Minister for Wales or the Counsel General to
theWelsh Assembly Government, or

(b) a matter within the legislative competence of the National
Assembly forWales.

(6) A relevant Scottish authority is a public body, public office or holder
of a public office-
(a) which is not a cross-border Scottish authority or the Scottish Parlia-

mentary Corporate Body,
(b) whose functions are exercisable only in or as regards Scotland, and
(c) at least some of whose functions do not relate to reserved matters.

(7) A cross-border Scottish authority is a cross-border public authority
within the meaning given by section 88(5) of the Scotland Act 1998.

(8) A function is a devolved Scottish function if it-
(a) is exercisable in or as regards Scotland, and
(b) does not relate to reserved matters.

(9) Reserved matters has the same meaning as in the Scotland Act 1998.
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DEFINITIONS
‘‘public authority’’: s.150

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in Bill 131. It definesWelsh

and Scottish bodies.

Chapter 2

Positive Action

158. Positive action: general

(1) This section applies if a person (P) reasonably thinks that-
(a) persons who share a protected characteristic suffer a disadvantage

connected to the characteristic,
(b) persons who share a protected characteristic have needs that are

different from the needs of persons who do not share it, or
(c) participation in an activity by persons who share a protected charac-

teristic is disproportionately low.
(2) This Act does not prohibit P from taking any actionwhich is a propor-

tionate means of achieving the aimof-
(a) enabling or encouraging persons who share the protected character-

istic to overcome or minimise that disadvantage,
(b) meeting those needs, or
(c) enabling or encouraging persons who share the protected character-

istic to participate in that activity.
(3) Regulations may specify action, or descriptions of action, to which

subsection (2) does not apply.
(4) This section does not apply to-

(a) actionwithin section 159(3), or
(b) anything that is permitted by virtue of section 104.

(5) If section 104(7) is repealed by virtue of section 105, this section will
not apply to anything that would have been so permitted but for the
repeal.

(6) This section does not enable P to do anything that is prohibited by or
under an enactment other than this Act.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Positive action is a concept of EU law. It permits specific treatment, of a favourable nature,

but not reverse discrimination.The question is whether the practice associated with the law, and
the understanding of those favoured, and their supporters, amounts to a breach of anti-
discrimination law.

EU secondary law on positive action is to be found in: art.2(4) of Directive 76/207, for men
and women; art.5 of Directive 2000/43, on race; art.7 of Directive 2000/78, the General Frame-
work Directive; art.2(8) of European Parliament and Directive 2002/76, for men and women;
and art.3 of European Parliament andDirective 2006/54, for men andwomen.

Subsection (1) is similar to s.149(3). This referred to disadvantage (not defined), needs and
participation in public life. A fourth paragraph was added belatedly, about taking account of
disabilities.Here, there was no fourth addition, presumably because para.(b) was perceived to also
cover this.

Subsection (2) permits positive action. The defence of justification applies. There must be a
legitimate aim, and proportionate means. But many who think in terms of disadvantage, needs
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and more public participation, believe reverse discrimination is proportionate and even a legiti-
mate aim in itself.

Subsection (3) refers to regulations, obviously to control the tendency just mentioned above.
This is the fifteenth set of regulations, so far.

Subsections (4) and (5) disapply the section regarding: s.104 (selection of candidates); and
s.159(3) (more favourable treatment in recruitment and promotion).

The explanatory notes read:
‘‘This provision will need to be interpreted in accordance with European

law which limits the extent to which the kind of action it permits will be

allowed ... This clause is new. There are existing positive action

provisions in current legislation, but these apply to different protected

characteristics in different ways and in some cases are specific about the

types of action they permit. This clause extends what is possible to the

extent permitted by European law, and applies in relation to all protected

characteristics.’’

Vera Baird MP told the PBC on June 30, 2009: ‘‘There has to be a reasonable point of view
in the first place, before any positive action even comes on the scene.That is an important protec-
tion.’’ (col.601.)

159. Positive action: recruitment and promotion

(1) This section applies if a person (P) reasonably thinks that-
(a) persons who share a protected characteristic suffer a disadvantage

connected to the characteristic, or
(b) participation in an activity by persons who share a protected char-

acteristic is disproportionately low.
(2) Part 5 (work) does not prohibit P from taking action within

subsection (3) with the aim of enabling or encouraging persons who
share the protected characteristic to-
(a) overcome or minimise that disadvantage, or
(b) participate in that activity.

(3) That action is treating a person (A) more favourably in connection
with recruitment or promotion than another person (B) because A has
the protected characteristic but B does not.

(4) But subsection (2) applies only if-
(a) A is as qualified as B to be recruited or promoted,
(b) P does not have a policy of treating persons who share the

protected characteristic more favourably in connectionwith recruit-
ment or promotion than persons who do not share it, and

(c) taking the action in question is a proportionate means of achieving
the aim referred to in subsection (2).

(5) ‘‘Recruitment’’means a process for deciding whether to-
(a) offer employment to a person,
(b) make contract work available to a contract worker,
(c) offer a person a position as a partner in a firm or proposed firm,
(d) offer a person a position as a member of an LLPor proposed LLP,
(e) offer a person a pupillage or tenancy in barristers’ chambers,
(f) take a person as an advocate’s devil or offer a person membership

of an advocate’s stable,
(g) offer a person an appointment to a personal office,
(h) offer a person an appointment to a public office, recommend a

person for such an appointment or approve a person’s appointment
to a public office, or

(i) offer a person a service for finding employment.
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(6) This section does not enable P to do anything that is prohibited by or
under an enactment other than this Act.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments. It

applies s.158 to specific (private and public) activities: recruitment and promotion.
Subsection (1) is similar to ss.149(3) and 158(1) and (2).However, there is no reference to needs.

It imposes a test of reasonableness.
Subsections (2)^(4) permit positive action: more favourable treatment of A in connectionwith

recruitment and promotion because B does not share the same protected characteristic. Subsec-
tion (4) is critical: A and B have to be equally qualified; P does not have a policy of doing this;
and proportionality.

Recruitment is defined broadly in subs.(5).
At report in the House of Lords on March 2, 2010, Baroness Morris of Bolton, for the Conser-

vatives, proposed amending ‘‘as qualified as’’ in subs.(4)(a) to ‘‘equally qualified to’’: ‘‘The CBI
has made it very clear that one of its major concerns is the vagueness of the clause and that it is
unsure how it will work in practice.’’ (Hansard,Vol.717, col.1420.)

This argument had begun in the House of Commons.Throughout, the Government resisted,
as it did on this occasion.

On initial reading, ‘as qualified as’ seemed to imply equivalence. The stance of the Govern-
ment, however, is strong evidence of an intention (despite stating that ‘‘the clearly superior candi-
date must always be offered the job’’ (col.1421)) to: one, start with minimum requirements for a
particular post; two, shortlist all those with such requirements; three, treat them all as equally
qualified; and four, then apply the under-represented principle, in order to permit reverse discri-
mination.

The explanatory notes read:
‘‘This clause is new. While current legislation allows employers to

undertake a variety of positive action measures, for instance offering

training and encouragement for certain forms of work, it does not allow

employers to take any form of positive action at the actual point of

recruitment or promotion. This clause extends what is possible to the

extent permitted by European law, and applies in relation to all protected

characteristics.’’

Two questions are pertinent: why would an employer do a tie break,when he (but more likely
she) does not have a policy?; and is the practice (without a declared policy) of reverse discrimina-
tion, and ranking of candidates as broadly equal,within this recruitment/promotion an exception
or not?

EU law was not specified in the explanatory notes:Commission of the European Communities
v French Republic (C-312/86) [1988] ECR 6315; Kalanke v Freie Hansestadt Bremen (C-450/93)
[1995] ECRI-3051; Marschall v Land Nordrhein-Westfalen (C-409/95) [1997] ECR I-6363;
Badeck & Ors v Landesanwalt beim Staatsgerichtshof des Landes (C-158/97) March 28, 2000;
Abrahamsson&Anderson v Fogelqvist (C-407/98) Unreported July 6, 2000.

A number of points need to be appreciated: (1) the facts leading to the referral of these cases
to the ECJ; (2) the distinction between national and EU competencies (the cases being rulings
to be further applied); (3) the piece of EU law being construed; (4) the opinions of the advocates
general; (5) the judgments of the court; (6) the EU law of precedent; and (7) the concept of
anti-discrimination law,with men andwomen singled out under equality.

Mark Harper MP (for the Conservatives and concerned about reverse discrimination in the
Gloucestershire police) told the PBC on June 30, 2009, that he had been advised byTrevor Phillips
that ‘equally qualified’ would in practice be banded (col.605).Vera Baird MP reinforced opposi-
tion concern:

‘‘the test ought to be that both candidates have demonstrated that they

have met the employer’s particular requirements for the post. That seems

to be entirely the right approach. In that sense, both candidates who

fulfil the employer’s particular requirements for the post will be as

qualified as each other to fill the vacancy.’’ (col.610.)

Government ministers repeatedly gave two examples of permitted conduct, both of which justify
concern. First, primary schools, where women are over-represented as teachers, but where it was
suggested that men could be favourably treated, in order to create role models for boy pupils/
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students. This would be reverse discrimination. Second, an employer recruiting sales people, and
selecting say ablack person in order towork in that section of the market.That toowould be reverse
discrimination, and suggests that recruitment would be organised to appear as a tie-break.

Perhaps the best way to understand what the equality industry wants, and what anti-discrimi-
nation law does, or should, prohibit, is to look at the facts in the ECJ cases above: in several EU
countries, especially Germany, reverse discrimination has been practised in the name of
re-engineering society.

PART 12

DISABLEDPERSONS:TRANSPORT

Chapter 1

Taxis, Etc

160. Taxi accessibility regulations

(1) The Secretary of State may make regulations (in this Chapter
referred to as ‘‘taxi accessibility regulations’’) for securing that it is
possible for disabled persons-
(a) to get into and out of taxis in safety;
(b) to do sowhile inwheelchairs;
(c) to travel in taxis in safety and reasonable comfort;
(d) to do sowhile inwheelchairs.

(2) The regulations may, in particular, require a regulated taxi to
conformwith provision as to-
(a) the size of a door opening for the use of passengers;
(b) the floor area of the passenger compartment;
(c) the amount of headroom in the passenger compartment;
(d) the fitting of restraining devices designed to ensure the stability of

awheelchair while the taxi is moving.
(3) The regulations may also-

(a) require the driver of a regulated taxi which is plying for hire, or
which has been hired, to comply with provisions as to the carrying
of ramps or other devices designed to facilitate the loading and
unloading of wheelchairs;

(b) require the driver of a regulated taxi in which a disabled person is
being carried while in a wheelchair to comply with provisions as to
the position inwhich the wheelchair is to be secured.

(4) The driver of a regulated taxi which is plying for hire or has been
hired commits an offence-
(a) by failing to comply with a requirement of the regulations, or
(b) if the taxi fails to conform with any provision of the regulations

withwhich it is required to conform.
(5) A person guilty of an offence under subsection (4) is liable on

summary conviction to a fine not exceeding level 3 on the standard
scale.

(6) In this section-
‘‘passenger compartment’’ has such meaning as is specified in taxi

accessibility regulations;
‘‘regulated taxi’’ means a taxi to which taxi accessibility regulations

are expressed to apply.
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DEFINITIONS
‘‘disability’’: s.6

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Part 12 is: disabled persons: transport. Part 13 also deals with this protected characteristic.

Disability requires much more legislative provision. Sections 160 1̂88 are divided as follows: Ch.1
(taxis etc.) (ss.160 1̂73); Ch.2 (public service vehicles) (ss.174 1̂81); Ch.3 (rail vehicles) (ss.182^
187); andCh.4 (supplementary) (s.188).

This section provides for taxi accessibility regulations, the sixteenth set in this Act, so far.
Subsection (1) provides for taxi accessibility regulations, for disabled people, including, but

not limited to,wheelchair users.
Subsections (2) and (3) refer to particular requirements for regulated taxis.
Subsections (4) and (5) provide for offences.
The explanatory notes read:

‘‘This clause is designed to replicate the effect of conditions in section 32

of the Disability Discrimination Act 1995 ... These conditions do not

apply to taxis which are drawn by horses or other animals.’’

161. Control of numbers of licensed taxis: exception

(1) This section applies if-
(a) an application for a licence in respect of a vehicle is made under

section 37 of theTown Police Clauses Act 1847,
(b) it is possible for a disabled person-

(i) to get into and out of the vehicle in safety,
(ii) to travel in the vehicle in safety and reasonable comfort, and
(iii) to do the things mentioned in sub-paragraphs (i) and (ii)

while in a wheelchair of a size prescribed by the Secretary of
State, and

(c) the proportion of taxis licensed in respect of the area to which the
licence would (if granted) apply that conform to the requirement in
paragraph (b) is less than the proportion that is prescribed by the
Secretary of State.

(2) Section 16 of the Transport Act 1985 (which modifies the provisions
of theTown Police Clauses Act 1847 about hackney carriages to allow
a licence to ply for hire to be refused in order to limit the number of
licensed carriages) does not apply in relation to the vehicle; and those
provisions of the Town Police Clauses Act 1847 are to have effect
subject to this section.

(3) In section 16 of the Transport Act 1985, after ‘‘shall’’ insert ‘‘(subject
to section 161 of the EqualityAct 2010)’’.

DEFINITIONS
‘‘disability’’: s.6

GENERALNOTE
This section first appeared in lords’ amendments.
This section modifies statutory controls, limiting the number of taxis in particular areas,

where there are insufficientçunder secretary of state regulations (under s.160)çsuitable
vehicles.

162. Designated transport facilities

(1) The appropriate authority may by regulations provide for the applica-
tion of any taxi provision (with or without modification) to-
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(a) vehicles used for the provision of services under a franchise
agreement, or

(b) drivers of such vehicles.
(2) A franchise agreement is a contract entered into by the operator of a

designated transport facility for the provision, by the other party to the
contract, of hire car services-
(a) for members of the public using any part of the facility, and
(b) which involve vehicles entering any part of the facility.

(3) In this section-
‘‘appropriate authority’’means-

(a) in relation to transport facilities in England and Wales, the
Secretary of State;

(b) in relation to transport facilities in Scotland, the Scottish
Ministers;

‘‘designated’’ means designated by order made by the appropriate
authority;
‘‘hire car’’ has such meaning as is prescribed by the appropriate
authority;
‘‘operator’’, in relation to a transport facility, means a person who is
concernedwith the management or operation of the facility;
‘‘taxi provision’’means a provision of-

(a) this Chapter, or
(b) regulations made in pursuance of section 20(2A) of the Civic

Government (Scotland) Act 1982,
which applies in relation to taxis or drivers of taxis;
‘‘transport facility’’ means premises which form part of a port, airport,
railway station or bus station.

(4) For the purposes of section 2(2) of the European Communities Act
1972 (implementation of EU obligations), the Secretary of State may
exercise a power conferred by this section on the ScottishMinisters.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is definitional. It provides for regulations, the seventeenth set in the Act, so far.

These regulations are to be made by the secretary of state, or Scottish ministers (and subs.(4)
permits the former to substitute for the latter). They are to apply to private-hire vehicles under
franchise agreements, and their drivers. This section is required to extend the taxi accessibility
regulations in s.160 to the following: operators of transport facilities, such as airports, railway
stations, bus stations etc.,whomake franchise agreement with private-hire vehicle owners and/or
drivers, for the provision of taxi service for carriage to and from the transport facilities.

163. Taxi licence conditional on compliance with taxi accessibility
regulations

(1) A licence for a taxi to ply for hire must not be granted unless the
vehicle conforms with the provisions of taxi accessibility regulations
withwhich avehicle is required to conform if it is licensed.

(2) Subsection (1) does not apply if a licence is in force in relation to the
vehicle at any time during the period of 28 days immediately before
the day onwhich the licence is granted.

(3) The Secretary of State may by order provide for subsection (2) to
cease to have effect on a specified date.

(4) The power under subsection (3) may be exercised differently for
different areas or localities.
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GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Subsection (1) provides that a taxi licence shall not be granted, unless it complies with the taxi

accessibility regulations (s.160). Subsections (2)^(4) permit a degree of discretion, both as regards
taxis that do not comply and the application of the taxi accessibility regulations across time and
space.

164. Exemption from taxi accessibility regulations

(1) The Secretary of State may by regulations provide for a relevant
licensing authority to apply for an order (an ‘‘exemption order’’)
exempting the authority from the requirements of section 163.

(2) Regulations under subsection (1) may, in particular, make provision
requiring an authority proposing to apply for an exemption order-
(a) to carry out such consultation as is specified;
(b) to publish its proposals in the specified manner;
(c) before applying for the order, to consider representations made

about the proposal;
(d) tomake the application in the specified form.

In this subsection ‘‘specified’’means specified in the regulations.
(3) An authority may apply for an exemption order only if it is satisfied-

(a) that, having regard to the circumstances in its area, it is inappropri-
ate for section 163 to apply, and

(b) that the application of that section would result in an unacceptable
reduction in the number of taxis in its area.

(4) After consulting the Disabled Persons Transport Advisory
Committee and such other persons as the Secretary of State thinks
appropriate, the Secretary of State may-
(a) make an exemption order in the terms of the application for the

order;
(b) make an exemption order in such other terms as the Secretary of

State thinks appropriate;
(c) refuse tomake an exemption order.

(5) The Secretary of State may by regulations make provision requiring
a taxi plying for hire in an area in respect of which an exemption order
is in force to conform with provisions of the regulations as to the
fitting and use of swivel seats.

(6) Regulations under subsection (5) may make provision corresponding
to section 163.

(7) In this section-
‘‘relevant licensing authority’’ means an authority responsible for

licensing taxis in any area of England and Wales other than the
area towhich theMetropolitan Public CarriageAct 1869 applies;

‘‘swivel seats’’ has such meaning as is specified in regulations under
subsection (5).

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section provides for the eighteenth set of regulations in the Act, so far.These are to apply

to relevant licensing authorities (defined in subs.(7)), but only in England and Wales, who may
apply for an exemption order from s.163.The test for applying is in subs.(3), and relates principally
to the supply of taxis being reduced unacceptably. Subsection (4) provides for the secretary of
state’s exercise of discretion.
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Subsection (5) provides for a second set of regulations, for when andwhere an exemption order
is in force, similar to those under s.163, requiring taxis to have swivel seats (definedçto no
effectçin subs.(7)).

165. Passengers in wheelchairs

(1) This section imposes duties on the driver of a designated taxi which
has been hired-
(a) by or for a disabled personwho is in awheelchair, or
(b) by another person who wishes to be accompanied by a disabled

personwho is in awheelchair.
(2) This section also imposes duties on the driver of a designated private

hire vehicle, if a person within paragraph (a) or (b) of subsection (1)
has indicated to the driver that the person wishes to travel in the
vehicle.

(3) For the purposes of this section-
(a) a taxi or private hire vehicle is ‘‘designated’’ if it appears on a list

maintained under section 167;
(b) ‘‘the passenger’’means the disabled person concerned.

(4) The duties are-
(a) to carry the passenger while in the wheelchair;
(b) not tomake any additional charge for doing so;
(c) if the passenger chooses to sit in a passenger seat, to carry the

wheelchair;
(d) to take such steps as are necessary to ensure that the passenger is

carried in safety and reasonable comfort;
(e) to give the passenger such mobility assistance as is reasonably

required.
(5) Mobility assistance is assistance-

(a) to enable the passenger to get into or out of the vehicle;
(b) if the passenger wishes to remain in the wheelchair, to enable the

passenger to get into and out of the vehicle while in the
wheelchair;

(c) to load the passenger’s luggage into or out of the vehicle;
(d) if the passenger does not wish to remain in the wheelchair, to load

the wheelchair into or out of the vehicle.
(6) This section does not require the driver-

(a) unless the vehicle is of a description prescribed by the Secretary of
State, to carry more than one person in a wheelchair, or more than
one wheelchair, on any one journey;

(b) to carry a person in circumstances in which it would otherwise be
lawful for the driver to refuse to carry the person.

(7) A driver of a designated taxi or designated private hire vehicle
commits an offence by failing to comply with a duty imposed on the
driver by this section.

(8) A person guilty of an offence under subsection (7) is liable on
summary conviction to a fine not exceeding level 3 on the standard
scale.

(9) It is a defence for a person charged with the offence to show that at
the time of the alleged offence-
(a) the vehicle conformed to the accessibility requirements which

applied to it, but
(b) it would not have been possible for the wheelchair to be carried

safely in the vehicle.
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(10) In this section and sections 166 and 167 ‘‘private hire vehicle’’
means-

(a) a vehicle licensed under section 48 of the Local Government (Mis-
cellaneous Provisions) Act 1976;

(b) a vehicle licensed under section 7 of the Private Hire Vehicles
(London) Act 1998;

(c) a vehicle licensed under an equivalent provision of a local
enactment;

(d) a private hire car licensed under section 10 of the Civic
Government (Scotland) Act 1982.

DEFINITIONS
‘‘disability’’: s.6

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section has to be read with ss.166 and 167. Subsection (10) contains definitions for the

three sections.
Subsection (3) defines designated taxis as those listed under s.167.
Subsections (1) and (2) apply to: wheelchair users; and their companions.
Subsection (4) lists the duties on a driver of a taxi or private hire vehicle. These duties are

similar to s.160(1). However, there are additional duties: no additional charge; permitting the
passenger to use a seat; giving the passenger such mobility assistance (defined in subs.(5)) as is
reasonable required. Subsection (6) limits the duties to one wheelchair (unless the vehicle is by
regulations permitted to carry more).

Subsections (7)^(9) provide for offences, and a defence of not safe to carry despite conforming
to accessibility requirements.

Disability discrimination law in the United Kingdom was extended, from disabled persons,
to others, by: Coleman v Attridge Law (C-303/06) [2008] ICR 1128 ECJ.Ms Coleman’s child was
disabled. Her employersçsolicitors in Londonçwere held to have discriminated against the
mother on the ground of the child’s disability. This is discrimination by association. ‘‘We have
gone slightly beyond implementing the court’s judgment’’, Baroness Royall told the House of
Lords at second reading on December 15, 2009. ‘‘In practice, the Bill will protect carers who look
after, for example, elderly people as well as disabled people against direct discrimination or
harassment by their employer or a service provider.’’ (Hansard,Vol.715, col.1409.)

166. Passengers in wheelchairs: exemption certificates

(1) A licensing authority must issue a person with a certificate exempting
the person from the duties imposed by section 165 (an ‘‘exemption cer-
tificate’’) if satisfied that it is appropriate to do so-
(a) on medical grounds, or
(b) on the ground that the person’s physical condition makes it

impossible or unreasonably difficult for the person to comply with
those duties.

(2) An exemption certificate is valid for such period as is specified in the
certificate.

(3) The driver of a designated taxi is exempt from the duties imposed by
section 165 if-
(a) an exemption certificate issued to the driver is in force, and
(b) the prescribed notice of the exemption is exhibited on the taxi in

the prescribed manner.
(4) The driver of a designated private hire vehicle is exempt from the

duties imposed by section 165 if-
(a) an exemption certificate issued to the driver is in force, and
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(b) the prescribed notice of the exemption is exhibited on the vehicle
in the prescribed manner.

(5) For the purposes of this section, a taxi or private hire vehicle is
‘‘designated’’ if it appears on a list maintained under section 167.

(6) In this section and section 167 ‘‘licensing authority’’, in relation to any
area, means the authority responsible for licensing taxis or, as the
case may be, private hire vehicles in that area.

DEFINITIONS
‘‘disability’’: s.6

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section requires licensing authorities (defined in subs.(6)) to issue drivers with exemption

certificates, under s.164, on the grounds of medical or physical condition (subss.(1) and (2)).
Subsections (3)^(5) require such certificates tobe in force, and to be exhibited on the vehicle.

167. Lists of wheelchair-accessible vehicles

(1) For the purposes of section 165, a licensing authority may maintain a
list of vehicles falling within subsection (2).

(2) Avehicle falls within this subsection if-
(a) it is either a taxi or a private hire vehicle, and
(b) it conforms to such accessibility requirements as the licensing

authority thinks fit.
(3) A licensing authority may, if it thinks fit, decide that a vehicle may be

included on a list maintained under this section only if it is being used,
or is to be used, by the holder of a special licence under that licence.

(4) In subsection (3) ‘‘special licence’’ has the meaning given by section
12 of theTransport Act 1985 (use of taxis or hire cars in providing local
services).

(5) ‘‘Accessibility requirements’’ are requirements for securing that it is
possible for disabled persons inwheelchairs-
(a) to get into and out of vehicles in safety, and
(b) to travel in vehicles in safety and reasonable comfort,

either staying in their wheelchairs or not (depending onwhich they prefer).
(6) The Secretary of State may issue guidance to licensing authorities as

to-
(a) the accessibility requirements which they should apply for the

purposes of this section;
(b) any other aspect of their functions under or by virtue of this

section.
(7) A licensing authority which maintains a list under subsection (1)

must have regard to any guidance issued under subsection (6).

DEFINITIONS
‘‘disability’’: s.6

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
Subsections (1) and (2) provide for a list of vehicles conforming with accessibility requirements

(defined in subs.(5)). Subsections (3) and (4) provide for holders of special licences (providing
local services). Subsection (7) provides for secretary of state guidance to licensing authorities.

15—169

15/1672010 c.15



168. Assistance dogs in taxis

(1) This section imposes duties on the driver of a taxi which has been
hired-
(a) by or for a disabled person who is accompanied by an assistance

dog, or
(b) by another person who wishes to be accompanied by a disabled

personwith an assistance dog.
(2) The driver must-

(a) carry the disabled person’s dog and allow it to remain with that
person;

(b) not make any additional charge for doing so.
(3) The driver of a taxi commits an offence by failing to comply with a

duty imposed by this section.
(4) A person guilty of an offence under this section is liable on summary

conviction to a fine not exceeding level 3 on the standard scale.

DEFINITIONS
‘‘assistance dogs’’: s.173(1)
‘‘disability’’: s.6

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
The section needs tobe readwith ss.168 1̂71, all dealing with assistance dogs (defined in s.173(1)).
Subsections (1) and (2) require taxi drivers to carry such dogs,without any additional charges.
Subsections (3) and (4) provide for offences.

169. Assistance dogs in taxis: exemption certificates

(1) A licensing authority must issue a person with a certificate exempting
the person from the duties imposed by section 168 (an ‘‘exemption cer-
tificate’’) if satisfied that it is appropriate to do so on medical
grounds.

(2) In deciding whether to issue an exemption certificate the authority
must have regard, in particular, to the physical characteristics of the
taxi which the person drives or those of any kind of taxi in relation to
which the person requires the certificate.

(3) An exemption certificate is valid-
(a) in respect of a specified taxi or a specified kind of taxi;
(b) for such period as is specified in the certificate.

(4) The driver of a taxi is exempt from the duties imposed by section 168
if-
(a) an exemption certificate issued to the driver is in force with

respect to the taxi, and
(b) the prescribed notice of the exemption is exhibited on the taxi in

the prescribed manner.
The power to make regulations under paragraph (b) is exercisable by the
Secretary of State.

(5) In this section ‘‘licensing authority’’means-
(a) in relation to the area to which the Metropolitan Public Carriage

Act 1869 applies,Transport for London;
(b) in relation to any other area in England and Wales, the authority

responsible for licensing taxis in that area.
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DEFINITIONS
‘‘assistance dogs’’: s.173(1)
‘‘disability’’: s.6

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section provides for s.168 exemption.
Subsection (1) provides for medical grounds only. But these are not defined. And the licensing

authority is given no guidance by this section. Subsection (2) refers only to the physical character-
istics of the taxi.The certificate must be in force, and exhibited (in accord with regulationsçthe
twentieth in theAct, so far) (subs.(4)). Licensing authority is defined in subs.(5).

170. Assistance dogs in private hire vehicles

(1) The operator of a private hire vehicle commits an offence by failing
or refusing to accept a booking for the vehicle-
(a) if the booking is requested by or on behalf of a disabled person or

a personwhowishes to be accompanied by a disabled person, and
(b) the reason for the failure or refusal is that the disabled person will

be accompanied by an assistance dog.
(2) The operator commits an offence by making an additional charge for

carrying an assistance dog which is accompanying a disabled person.
(3) The driver of a private hire vehicle commits an offence by failing or

refusing to carry out a booking accepted by the operator-
(a) if the booking is made by or on behalf of a disabled person or a

personwhowishes to be accompanied by a disabled person, and
(b) the reason for the failure or refusal is that the disabled person is

accompanied by an assistance dog.
(4) A person guilty of an offence under this section is liable on summary

conviction to a fine not exceeding level 3 on the standard scale.
(5) In this section-

‘‘driver’’means a personwho holds a licence under-
(a) section 13 of the Private Hire Vehicles (London) Act 1998

(‘‘the 1998 Act’’),
(b) section 51 of the Local Government (Miscellaneous

Provisions) Act 1976 (‘‘the 1976 Act’’), or
(c) an equivalent provision of a local enactment;

‘‘licensing authority’’, in relation to any area in England andWales, means
the authority responsible for licensing private hire vehicles in that area;
‘‘operator’’means a personwho holds a licence under-

(a) section 3 of the 1998 Act,
(b) section 55 of the 1976 Act, or
(c) an equivalent provision of a local enactment;

‘‘private hire vehicle’’means avehicle licensed under-
(a) section 6 of the 1998 Act,
(b) section 48 of the 1976 Act, or
(c) an equivalent provision of a local enactment.

DEFINITIONS
‘‘assistance dogs’’: s.173(1)
‘‘disability’’: s.6

GENERALNOTE
This section first appeared in Bill 85, in the same terms. Section 166(3) and (4) deals with

offences by drivers of taxis.
15—171

15/1702010 c.15



This section deals with offences by the operators of private hire vehicles. They turn on a
disabled person, with or without a companion, wishing to bring an assistance dog (subss.(1), (3)
and (4)).There is a separate offence connected with additional charges (subs.(2)). Subsection (5)
is definitional (there being regulations for prescribed charities and prescribed categories of
assistance dogs).

171. Assistance dogs in private hire vehicles: exemption certificates

(1) A licensing authority must issue a driver with a certificate exempting
the driver from the offence under section 170(3) (an ‘‘exemption certifi-
cate’’) if satisfied that it is appropriate to do so on medical grounds.

(2) In deciding whether to issue an exemption certificate the authority
must have regard, in particular, to the physical characteristics of the
private hire vehicle which the person drives or those of any kind of
private hire vehicle in relation to which the person requires the certifi-
cate.

(3) An exemption certificate is valid-
(a) in respect of a specified private hire vehicle or a specified kind of

private hire vehicle;
(b) for such period as is specified in the certificate.

(4) Adriver does not commit an offence under section 170(3) if-
(a) an exemption certificate issued to the driver is in force with

respect to the private hire vehicle, and
(b) the prescribed notice of the exemption is exhibited on the vehicle

in the prescribed manner.
The power to make regulations under paragraph (b) is exercisable by the
Secretary of State.

(5) In this section ‘‘driver’’, ‘‘licensing authority’’ and ‘‘private hire
vehicle’’ have the same meaning as in section 170.

DEFINITIONS
‘‘assistance dogs’’: s.173(1)
‘‘disability’’: s.6

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is similar to s.169.

172. Appeals

(1) A person who is aggrieved by the refusal of a licensing authority in
England andWales to issue an exemption certificate under section 166,
169 or 171 may appeal to a magistrates’ court before the end of the
period of 28 days beginning with the date of the refusal.

(2) A person who is aggrieved by the refusal of a licensing authority in
Scotland to issue an exemption certificate under section 166 may
appeal to the sheriff before the end of the period of 28 days beginning
with the date of the refusal.

(3) On an appeal under subsection (1) or (2), the magistrates’ court or
sheriff may direct the licensing authority to issue the exemption certifi-
cate to have effect for such period as is specified in the direction.

(4) A person who is aggrieved by the decision of a licensing authority to
include a vehicle on a list maintained under section 167 may appeal to
a magistrates’ court or, in Scotland, the sheriff before the end of the
period of 28 days beginning with the date of the inclusion.
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GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in Bill 131.
This section gives appeal rights to personwho are aggrieved, at the refusal of licensing autho-

rities to issue exemption certificates under ss.166, 169 and 171 (subss.(1) and (2)). The courts in
England andWales and Scotland are given the power to direct licensing authorities to grant such
certificates (subs.(3)).

Subsection (4) relates to a person aggrieved at the inclusion of avehicle on a s.167 list.

173. Interpretation

(1) In this Chapter-
‘‘accessibility requirements’’ has the meaning given in section 167(5);
‘‘assistance dog’’means-

(a) a dog which has been trained to guide a blind person;
(b) a dog which has been trained to assist a deaf person;
(c) a dog which has been trained by a prescribed charity to assist

a disabled person who has a disability that consists of
epilepsy or otherwise affects the person’s mobility, manual
dexterity, physical co-ordination or ability to lift, carry or
otherwise move everyday objects;

(d) a dog of a prescribed category which has been trained to
assist a disabled person who has a disability (other than one
falling within paragraph (c)) of a prescribed kind;

‘‘taxi’’-
(a) means a vehicle which is licensed under section 37 of the

Town Police Clauses Act 1847 or section 6 of theMetropolitan
Public CarriageAct 1869, and

(b) in sections 162 and 165 to 167, also includes a taxi licensed
under section 10 of the Civic Government (Scotland) Act
1982,

but does not include avehicle drawn by a horse or other animal;
‘‘taxi accessibility regulations’’ has the meaning given by section
160(1).

(2) A power to make regulations under paragraph (c) or (d) of the
definition of ‘‘assistance dog’’ in subsection (1) is exercisable by the
Secretary of State.

GENERALNOTE
This section first appeared in Bill 85, in the same terms. It is definitional.

Chapter 2

Public Service Vehicles

174. PSVaccessibility regulations

(1) The Secretary of State may make regulations (in this Chapter
referred to as ‘‘PSV accessibility regulations’’) for securing that it is
possible for disabled persons-
(a) to get on to and off regulated public service vehicles in safety and

without unreasonable difficulty (and, in the case of disabled persons
inwheelchairs, to do sowhile remaining in their wheelchairs), and

(b) to travel in such vehicles in safety and reasonable comfort.
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(2) The regulations may, in particular, make provision as to the construc-
tion, use and maintenance of regulated public service vehicles,
including provision as to-
(a) the fitting of equipment to vehicles;
(b) equipment to be carried by vehicles;
(c) the design of equipment to be fitted to, or carried by,vehicles;
(d) the fitting and use of restraining devices designed to ensure the

stability of wheelchairs while vehicles are moving;
(e) the position in which wheelchairs are to be secured while vehicles

are moving.
(3) In this section ‘‘public service vehicle’’means avehicle which is-

(a) adapted to carry more than 8 passengers, and
(b) a public service vehicle for the purposes of the Public Passenger

Vehicles Act 1981;
and in this Chapter ‘‘regulated public service vehicle’’ means a public
service vehicle towhich PSVaccessibility regulations are expressed to apply.

(4) The regulations may make different provision-
(a) as respects different classes or descriptions of vehicle;
(b) as respects the same class or description of vehicle in different cir-

cumstances.
(5) The Secretary of State must not make regulations under this section

or section 176 or 177 without consulting-
(a) theDisabled PersonsTransport Advisory Committee, and
(b) such other representative organisations as the Secretary of State

thinks fit.

GENERALNOTE
This section first appeared in Bill 85, in the same terms. It needs to be read with ss.175 1̂81

(Ch.2: public service vehicles).
A public service vehicle is, under subs.(3), one that is adapted to carry more than eight passen-

gers, and comes under the Public Passenger Vehicles Act 1981 (c.14). The abbreviation ‘‘PSV’’ is
used in this Chapter.

This section provides for PSVaccessibility regulations.This is the twenty-first set in this Act,
so far.This section is similar to s.160.

Subsection (1) lays down the objectives.Subsections (2) and (4) provide further for the regulations.
Under subs.(5), the secretary of state is required to consult, in advance, his disabled persons

transport advisory committee and some or all representative organisations.

175. Offence of contravening PSVaccessibility regulations

(1) A person commits an offence by-
(a) contravening a provision of PSVaccessibility regulations;
(b) using on a road a regulated public service vehicle which does not

conformwith a provision of the regulations withwhich it is required
to conform;

(c) causing or permitting such a regulated public service vehicle to be
used on a road.

(2) A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 4 on the standard scale.

(3) If an offence under this section committed by a body corporate is
committed with the consent or connivance of, or is attributable to
neglect on the part of, a responsible person, the responsible person as
well as the body corporate is guilty of the offence.

(4) In subsection (3) a responsible person, in relation to a body
corporate, is-
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(a) a director, manager, secretary or similar officer;
(b) a person purporting to act in the capacity of a person mentioned

in paragraph (a);
(c) in the case of a body corporate whose affairs are managed by its

members, a member.
(5) If, in Scotland, an offence committed by a partnership or an unincor-

porated association is committed with the consent or connivance of,
or is attributable to neglect on the part of, a partner or person
concerned in the management of the association, the partner or
person as well as the partnership or association is guilty of the
offence.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section provides for an offence of contravening s.174 regulations (subss.(1) and (2)).
Subsections (3) and (4) provide for the criminal liability of bodies corporate and their respon-

sible persons. It is not possible to prosecute the body corporate on its own.

176. Accessibility certificates

(1) A regulated public service vehicle must not be used on a road unless-
(a) a vehicle examiner has issued a certificate (an ‘‘accessibility certifi-

cate’’) that such provisions of PSV accessibility regulations as are
prescribed are satisfied in respect of the vehicle, or

(b) an approval certificate has been issued under section 177 in
respect of the vehicle.

(2) Regulations may make provision-
(a) with respect to applications for, and the issue of, accessibility certifi-

cates;
(b) providing for the examination of vehicles in respect of which appli-

cations have been made;
(c) with respect to the issue of copies of accessibility certificates which

have been lost or destroyed.
(3) The operator of a regulated public service vehicle commits an

offence if the vehicle is used in contravention of this section.
(4) A person guilty of an offence under this section is liable on summary

conviction to a fine not exceeding level 4 on the standard scale.
(5) A power to make regulations under this section is exercisable by the

Secretary of State.
(6) In this section ‘‘operator’’ has the same meaning as in the Public

PassengerVehicles Act 1981.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section prevents a PSVvehicle being used on the roads unless it has an accessibility certi-

ficate, under s.174, or an approval certificate under s.177. It also provides for regulations, the
twenty-second set in the Act, so far (subss.(2) and (5)). Subsections (3) and (4) provide for an
offence.

177. Approval certificates

(1) The Secretary of State may approve a vehicle for the purposes of this
section if satisfied that such provisions of PSVaccessibility regulations
as are prescribed for the purposes of section 176 are satisfied in
respect of the vehicle.
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(2) Avehicle which is so approved is referred to in this section as a ‘‘type
vehicle’’.

(3) Subsection (4) applies if a declaration in the prescribed form is made
by an authorised person that a particular vehicle conforms in design,
construction and equipment with a type vehicle.

(4) Avehicle examiner may issue a certificate in the prescribed form (an
‘‘approval certificate’’) that it conforms to the type vehicle.

(5) Regulations may make provision-
(a) with respect to applications for, and grants of, approval under

subsection (1);
(b) with respect to applications for, and the issue of, approval certifi-

cates;
(c) providing for the examination of vehicles in respect of which appli-

cations have been made;
(d) with respect to the issue of copies of approval certificates in place

of certificates which have been lost or destroyed.
(6) The Secretary of State may at any time withdraw approval of a type

vehicle.
(7) If an approval is withdrawn-

(a) no further approval certificates are to be issued by reference to the
type vehicle; but

(b) an approval certificate issued by reference to the type vehicle
before the withdrawal continues to have effect for the purposes of
section 176.

(8) A power to make regulations under this section is exercisable by the
Secretary of State.

(9) In subsection (3) ‘‘authorised person’’ means a person authorised by
the Secretary of State for the purposes of that subsection.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section provides for approval certificates. Subsection (1) contains the test: ‘‘that such pro-

visions of PSVaccessibility regulations as are prescribed for the purposes of section 176 [accessi-
bility certificates] are satisfied in respect of the vehicle.’’ An authorised person (defined in
subs.(9)) may issue a certificate in the prescribed form that it conforms to a type vehicle (defined
in subs.(2)): subss.(3) and (4).

Subsections (5)^(8) provide for secretary of state regulations, the twenty-third set in the Act,
so far.

178. Special authorisations

(1) The Secretary of State may by order authorise the use on roads of-
(a) a regulated public service vehicle of a class or description specified

by the order, or
(b) a regulated public service vehicle which is so specified.

(2) Nothing in sections 174 to 177 prevents the use of a vehicle in
accordance with the order.

(3) The Secretary of State may by order make provision for securing that
provisions of PSV accessibility regulations apply to regulated public
service vehicles of a description specified by the order, subject to any
modifications or exceptions specified by the order.

(4) An order under subsection (1) or (3) may make the authorisation or
provision (as the case may be) subject to such restrictions and
conditions as are specified by or under the order.
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(5) Section 207(2) does not require an order under this section that
applies only to a specified vehicle, or to vehicles of a specified person,
to be made by statutory instrument; but such an order is as capable
of being amended or revoked as an order made by statutory
instrument.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Sections 174 1̂77 do not prevent this section operating (subs(2)). Subsection (1) permits the

secretary of state to authorise the use of a regulated PSV ‘‘of a class or description specified in the
order’’or a regulated PSVthat is so specified.

Subsections (3) and (4) provide further for PSVaccessibility regulations by order of the secre-
tary of state.

Section 207(2) is: orders made by statutory instrument.
The explanatory notes give an example:

‘‘A new design of vehicle, which does not conform to the current

accessibility regulations, is to be trialled. The Secretary of State makes an

order allowing the use of the vehicle in a restricted environment,

specifying the permitted areas and times of operation, so that its

performance can be tested.’’

179. Reviews and appeals

(1) Subsection (2) applies if the Secretary of State refuses an application
for the approval of a vehicle under section 177(1) and, before the end of
the prescribed period, the applicant-
(a) asks the Secretary of State to review the decision, and
(b) pays any fee fixed under section 180.

(2) The Secretary of State must-
(a) review the decision, and
(b) in doing so, consider any representations made in writing by the

applicant before the end of the prescribed period.
(3) A person applying for an accessibility certificate or an approval certifi-

cate may appeal to the Secretary of State against the refusal of a
vehicle examiner to issue the certificate.

(4) An appeal must be made within the prescribed time and in the
prescribed manner.

(5) Regulations may make provision as to the procedure to be followed
in connectionwith appeals.

(6) On the determination of an appeal, the Secretary of State may-
(a) confirm,vary or reverse the decision appealed against;
(b) give directions to the vehicle examiner for giving effect to the

Secretary of State’s decision.
(7) A power to make regulations under this section is exercisable by the

Secretary of State.

GENERALNOTE
This section first appeared in Bill 85, in the same terms. It is similar to s.172: appeals.
Subsection (3) contains the right to appeal to the secretary of state, against the refusal of an

accessibility certificate or an approval certificate. Subsections (1) and (2) are anterior: they
provide for a review of a refusal of an approval certificate. Subsections (4), (5) and (7) provide for
regulations detailing the procedure.This is the twenty-fourth set of regulations in the Act, so far.
Subsection (6) provides for the secretary of state’s disposal of an appeal.
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180. Fees

(1) The Secretary of State may charge such fees, payable at such times, as
are prescribed in respect of-
(a) applications for, and grants of, approval under section 177(1);
(b) applications for, and the issue of, accessibility certificates and

approval certificates;
(c) copies of such certificates;
(d) reviews and appeals under section 179.

(2) Fees received by the Secretary of State must be paid into the Consoli-
dated Fund.

(3) The power to make regulations under subsection (1) is exercisable by
the Secretary of State.

(4) The regulations may make provision for the repayment of fees, in
whole or in part, in such circumstances as are prescribed.

(5) Before making the regulations the Secretary of State must consult
such representative organisations as the Secretary of State thinks fit.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section contains another set of regulations, the twenty-fifth in theAct, so far. Subsections

(1) and (3) provide for the regulations, governing the payment of fees. Subsection (5) requires
consultation in advance.

181. Interpretation

In this Chapter-
‘‘accessibility certificate’’ has the meaning given in section 176(1);
‘‘approval certificate’’ has the meaning given in section 177(4);
‘‘PSV accessibility regulations’’ has the meaning given in section

174(1);
‘‘regulated public service vehicle’’ has the meaning given in section

174(3).

GENERALNOTE
This section first appeared in Bill 85, in the same terms.

Chapter 3

RailVehicles

182. Rail vehicle accessibility regulations

(1) The Secretary of State may make regulations (in this Chapter
referred to as ‘‘rail vehicle accessibility regulations’’) for securing that
it is possible for disabled persons-
(a) to get on to and off regulated rail vehicles in safety and without

unreasonable difficulty;
(b) to do sowhile inwheelchairs;
(c) to travel in such vehicles in safety and reasonable comfort;
(d) to do sowhile inwheelchairs.

(2) The regulations may, in particular, make provision as to the construc-
tion, use and maintenance of regulated rail vehicles including
provision as to-
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(a) the fitting of equipment to vehicles;
(b) equipment to be carried by vehicles;
(c) the design of equipment to be fitted to, or carried by,vehicles;
(d) the use of equipment fitted to, or carried by,vehicles;
(e) the toilet facilities to be provided in vehicles;
(f) the location and floor area of the wheelchair accommodation to be

provided invehicles;
(g) assistance to be given to disabled persons.

(3) The regulations may contain different provision-
(a) as respects different classes or descriptions of rail vehicle;
(b) as respects the same class or description of rail vehicle in different

circumstances;
(c) as respects different networks.

(4) In this section-
‘‘network’’ means any permanent way or other means of guiding or

supporting rail vehicles, or any section of it;
‘‘rail vehicle’’ means a vehicle constructed or adapted to carry passengers

on a railway, tramway or prescribed system other than a vehicle
used in the provision of a service for the carriage of passengers on
the high-speed rail systemor the conventionalTENrail system;

‘‘regulated rail vehicle’’ means a rail vehicle to which provisions of rail
vehicle accessibility regulations are expressed to apply.

(5) In subsection (4)-
‘‘conventional TEN rail system’’ and ‘‘high-speed rail system’’ have the

meaning given in regulation 2(3) of theRailways (Interoperability)
Regulations 2006 (S.I. 2006/397);

‘‘prescribed system’’ means a system using a mode of guided transport
(‘‘guided transport’’ having the same meaning as in theTransport
and Works Act 1992) that is specified in rail vehicle accessibility
regulations;

‘‘railway’’ and ‘‘tramway’’ have the same meaning as in the Transport
andWorks Act 1992.

(6) The Secretary of State must exercise the power to make rail vehicle
accessibility regulations so as to secure that on and after 1 January
2020 every rail vehicle is a regulated rail vehicle.

(7) Subsection (6) does not affect subsection (3), section 183(1) or section
207(4)(a).

(8) Before making regulations under subsection (1) or section 183, the
Secretary of State must consult-
(a) theDisabled PersonsTransport Advisory Committee, and
(b) such other representative organisations as the Secretary of State

thinks fit.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is similar to ss.160 and 174.
Subsection (1) is similar to ss.160(1) and 174(1).This is another set of regulations, the twenty-

sixth in the Act, so far. Subsections (2) and (3) further provide for the regulations. Subsections (4)
and (5) are definitional. Regulated rail vehicles (subs.1(a)) exclude, under subs.(4), the high-speed
rail system and the conventional TEN rail system, both of which are defined legally in subs.(5).
Subsection (6) creates a deadline of January 1, 2020. Subsection (8) requires consultation in
advance.

The explanatory notes read:
‘‘[D]ue to the limited definition of ‘rail vehicle’ used in this clause, its scope

is limited to rail vehicles which do not operate on the ‘interoperable rail
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system’. Regulations made under this clause could therefore only be

applicable for the most part to light rail vehicles (those used on metro,

underground and tram systems and prescribed modes of guided transport).’’

183. Exemptions from rail vehicle accessibility regulations

(1) The Secretary of State may by order (an ‘‘exemption order’’)-
(a) authorise the use for carriage of a regulated rail vehicle even

though the vehicle does not conform with the provisions of rail
vehicle accessibility regulations with which it is required to
conform;

(b) authorise a regulated rail vehicle to be used for carriage otherwise
than in conformity with the provisions of rail vehicle accessibility
regulations withwhich use of the vehicle is required to conform.

(2) Authority under subsection (1)(a) or (b) may be for-
(a) a regulated rail vehicle that is specified or of a specified descrip-

tion,
(b) use in specified circumstances of a regulated rail vehicle, or
(c) use in specified circumstances of a regulated rail vehicle that is

specified or of a specified description.
(3) The Secretary of State may by regulations make provision as to

exemption orders including, in particular, provision as to-
(a) the persons by whom applications for exemption orders may be

made;
(b) the form inwhich applications are to be made;
(c) information to be supplied in connectionwith applications;
(d) the period for which exemption orders are to continue in force;
(e) the revocation of exemption orders.

(4) After consulting the Disabled Persons Transport Advisory
Committee and such other persons as the Secretary of State thinks
appropriate, the Secretary of State may-
(a) make an exemption order in the terms of the application for the

order;
(b) make an exemption order in such other terms as the Secretary of

State thinks appropriate;
(c) refuse tomake an exemption order.

(5) The Secretary of State may make an exemption order subject to such
conditions and restrictions as are specified.

(6) ‘‘Specified’’means specified in an exemption order.

GENERALNOTE
This section first appeared in Bill 85, in the same terms. It is similar to ss.164, 166, 169 and

171, all of which provide for exemptions.
This section provides for exemptions to the s.188 regulations. Subsections (1) and (2) deal with

both: a non-conforming regulated rail vehicle; and non-conforming carriage. Subsection (5)
contains the power, and subs.(6) is definitional. Again, there are to be regulations, the twenty-
seventh set in theAct, so far. Subsection (3) provides for the regulations, and subs.(4) for consulta-
tion to be followed by decision.

The explanatory notes read, giving an example:
‘‘The exemption power can be used to exempt a specified rail vehicle or a

specified description or the use of such a vehicle in specified circum-

stances. So, for example, all the vehicles used on a particular network

(such as a heritage or tourist railway or tramway) could be exempted.’’
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184. Procedure for making exemption orders

(1) A statutory instrument that contains an order under section 183(1), if
made without a draft having been laid before and approved by a
resolution of each House of Parliament, is subject to annulment in
pursuance of a resolution of eitherHouse.

(2) The Secretary of State must consult the Disabled Persons Transport
Advisory Committee before deciding which of the parliamentary
procedures available under subsection (1) is to be adopted in
connection with the making of any particular order under section
183(1).

(3) An order under section 183(1) may be made without a draft of the
instrument that contains it having been laid before and approved by a
resolution of each House of Parliament only if-
(a) regulations under subsection (4) are in force; and
(b) the making of the order without such laying and approval is in

accordance with the regulations.
(4) The Secretary of State may by regulations set out the basis on which

the Secretary of State,when making an order under section 183(1),will
decide which of the parliamentary procedures available under
subsection (1) is to be adopted in connection with the making of the
order.

(5) Before making regulations under subsection (4), the Secretary of
State must consult-
(a) theDisabled PersonsTransport Advisory Committee; and
(b) such other persons as the Secretary of State considers appropriate.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Subsection (1) provides for both the positive and negative resolution procedures. Subsection

(2) requires the secretary of state to consult in advance. Subsection (3) permits negative resolu-
tion, if in accord with regulationsçthe twenty-eighth set in theAct, so far. Subsections (4) and (5)
provide further for these regulations.

185. Annual report on exemption orders

(1) After the end of each calendar year the Secretary of State must
prepare a report on-
(a) the exercise in that year of the power to make orders under section

183(1);
(b) the exercise in that year of the discretion under section 184(1).

(2) A report under subsection (1) must (in particular) contain-
(a) details of each order made under section 183(1) in the year in

question;
(b) details of consultation carried out under sections 183(4) and 184(2)

in connectionwith orders made in that year under section 183(1).
(3) The Secretary of State must lay before Parliament each report

prepared under this section.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section requires annual reports from the secretary of state on exemption orders.
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186. Rail vehicle accessibility: compliance

(1) Schedule 20 (rail vehicle accessibility: compliance) has effect.
(2) This section and that Schedule are repealed at the end of 2010 if the

Schedule is not brought into force (either fully or to any extent) before
the end of that year.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Subsection (1) gives effect to Sch.20: rail vehicle accessibility.
Under s 216(1)(a), subs.(2) comes into force at Royal Assent. That means that this section

and Sch.20 are repealed at the end of 2010. If, however, some or all of Sch.20 is brought into force,
under s.216(3), then this section and Sch.20 remain (the section having come into force and some
or all of Sch.20 having come into force before the end of 2010).

The explanatory notes read:
‘‘Schedule 20 replicates the provisions of the Disability Discrimination

Act 1995 sections 47A to 47M as inserted by the Disability Discrimina-

tion Act 2005 (but not yet in force) ... This clause is necessary since the

Department for Transport is currently consulting on the reappraisal of

the introduction of compliance certification and civil enforcement powers

for rail vehicle accessibility, as provided for by amendments introduced

into the Disability Discrimination Act 1995 by the Disability Discrimina-

tion Act 2005 but not yet in force. The consultation period ends on 3

July 2009 but, in order to accommodate possible outcomes of the

consultation exercise ... on the face of the Bill, it has been necessary to

include these provisions in the Schedule.’’

187. Interpretation

(1) In this Chapter-
‘‘rail vehicle’’ and ‘‘regulated rail vehicle’’ have the meaning given in

section 182(4);
‘‘rail vehicle accessibility regulations’’ has the meaning given in section

182(1).
(2) For the purposes of this Chapter a vehicle is used ‘‘for carriage’’ if it

is used for the carriage of passengers.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section is definitional. Subsection (2) arises because of the term carriage in s.181(1).

Chapter 4

Supplementary

188. Forgery, etc

(1) In this section ‘‘relevant document’’means-
(a) an exemption certificate issued under section 166,169 or 171;
(b) a notice of a kind mentioned in section 166(3)(b), 169(4)(b) or

171(4)(b);
(c) an accessibility certificate (see section 176);
(d) an approval certificate (see section 177).

(2) A person commits an offence if,with intent to deceive, the person-
(a) forges, alters or uses a relevant document;
(b) lends a relevant document to another person;
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(c) allows a relevant document to be used by another person;
(d) makes or has possession of a document which closely resembles a

relevant document.
(3) A person guilty of an offence under subsection (2) is liable-

(a) on summary conviction, to a fine not exceeding the statutory
maximum;

(b) on conviction on indictment, to imprisonment for a term not
exceeding 2 years or to a fine or to both.

(4) A person commits an offence by knowingly making a false statement
for the purpose of obtaining an accessibility certificate or an approval
certificate.

(5) A person guilty of an offence under subsection (4) is liable on
summary conviction to a fine not exceeding level 4 on the standard
scale.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Subsection (2) creates a new set of forgery offences.The mental element is: intent to deceive.

The relevant documents are defined in subs.(1). Subsection (3) contains the penalty. There is
another offence in subs.(4),with a separate penalty in subs.(5).

PART 13

DISABILITY:MISCELLANEOUS

189. Reasonable adjustments

Schedule 21 (reasonable adjustments: supplementary) has effect.

DEFINITIONS
‘‘reasonable adjustments’’: s.20

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Part 13 is: disability: miscellaneous. It follows Pt 12: disabled person: transport (ss.160 1̂88).

Part 13 has no Chapters and comprises ss.189 1̂90.
This section gives effect to Sch.21: reasonable adjustments: supplementary.

190. Improvements to let dwelling houses

(1) This section applies in relation to a lease of a dwelling house if each
of the following applies-
(a) the tenancy is not a protected tenancy, a statutory tenancy or a

secure tenancy;
(b) the tenant or another person occupying or intending to occupy

the premises is a disabled person;
(c) the disabled person occupies or intends to occupy the premises as

that person’s only or main home;
(d) the tenant is entitled, with the consent of the landlord, to make

improvements to the premises;
(e) the tenant applies to the landlord for consent to make a relevant

improvement.
(2) Where the tenant applies inwriting for the consent-
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(a) if the landlord refuses to give consent, the landlord must give the
tenant a written statement of the reason why the consent was
withheld;

(b) if the landlord neither gives nor refuses to give consent within a
reasonable time, consent must be taken to have been unreasonably
withheld.

(3) If the landlord gives consent subject to a condition which is unreason-
able, the consent must be taken to have been unreasonably withheld.

(4) If the landlord’s consent is unreasonably withheld, it must be taken to
have been given.

(5) On any question as towhether-
(a) consent was unreasonably withheld, or
(b) a condition imposed was unreasonable,

it is for the landlord to show that it was not.
(6) If the tenant fails to comply with a reasonable condition imposed by

the landlord on the making of a relevant improvement, the failure is to
be treated as a breachby the tenant of an obligation of the tenancy.

(7) An improvement to premises is a relevant improvement if, having
regard to the disabled peron’s disability, it is likely to facilitate that
person’s enjoyment of the premises.

(8) Subsections (2) to (7) apply only in so far as provision of a like nature
is not made by the lease.

(9) In this section-
‘‘improvement’’ means an alteration in or addition to the premises and

includes-
(a) an addition to or alteration in the landlord’s fittings and fixtures;
(b) an addition or alteration connected with the provision of

services to the premises;
(c) the erection of awireless or television aerial;
(d) carrying out external decoration;

‘‘lease’’ includes a sub-lease or other tenancy, and ‘‘landlord’’ and
‘‘tenant’’ are to be construed accordingly;
‘‘protected tenancy’’ has the same meaning as in section 1 of the Rent
Act 1977;
‘‘statutory tenancy’’ is to be construed in accordance with section 2 of
that Act;
‘‘secure tenancy’’ has the same meaning as in section 79 of the
Housing Act 1985.

DEFINITIONS
‘‘disability’’: s.6

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Part 4 is: premises. Sections 36 and 37 deal with reasonable adjustments.
This section applies to rented accommodation, but not to protected tenancies, statutory tenan-

cies or secure tenancies (subss.(1) and (9))çessentially social housing (where there is similar
provision in theHousing Act 1980 (c.51) andHousing Act 1985 (c.68)).

Subsection (1) provides for a tenant applying to the landlord for consent to make a relevant
improvement. Subsections (2)^(5) deal with landlord consent. Subsection (4) makes consent
unreasonably withheld consent.The burden of proof is on the landlord (subs.(5)).

Subsection (6) makes a failure to comply with a reasonable condition abreach of the tenancy.
Subsection (7) defines relevant improvement.
Subsection (8) means that the statute does not override similar provision in a lease.
Under s.217(2), this section applies only in England andWales.
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PART 14

GENERALEXCEPTIONS

191. Statutory provisions

Schedule 22 (statutory provisions) has effect.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in Bill 131.
Part 14 is the penultimate substantive part of the Act. It deals with: general exceptions

(ss.191 1̂97).
This section gives effect to Sch.22: statutory provisions.

192. National security

A person does not contravene this Act only by doing, for the purpose of safe-
guarding national security, anything it is proportionate to do for that purpose.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
National security is dealt with in ss.117 and 125, in Pt 9 (enforcement).
This section provides a broad defence, to all contraventions of this Act, namely: safeguarding

national security.The means have to be, however, proportionate.
The explanatory notes read:

‘‘The clause replaces similar exceptions in current legislation, narrowing

those which excuse disability discrimination in some areas or sex

discrimination. For the first time, it provides a national security exception

in relation to age and sexual orientation discrimination outside work.’’

193. Charities

(1) A person does not contravene this Act only by restricting the
provision of benefits to persons who share a protected characteristic
if-
(a) the person acts in pursuance of a charitable instrument, and
(b) the provision of the benefits is within subsection (2).

(2) The provision of benefits is within this subsection if it is-
(a) a proportionate means of achieving a legitimate aim,or
(b) for the purpose of preventing or compensating for a disadvantage

linked to the protected characteristic.
(3) It is not a contravention of this Act for-

(a) a person who provides supported employment to treat persons
who have the same disability or a disability of a prescribed descrip-
tion more favourably than those who do not have that disability or
a disability of such a description in providing such employment;

(b) a Minister of the Crown to agree to arrangements for the
provision of supported employment which will, or may, have that
effect.

(4) If a charitable instrument enables the provision of benefits to persons
of a class defined by reference to colour, it has effect for all purposes as
if it enabled the provision of such benefits-
(a) to persons of the class which results if the reference to colour is

ignored, or
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(b) if the original class is defined by reference only to colour, to
persons generally.

(5) It is not a contravention of this Act for a charity to require members,
or persons wishing to become members, to make a statement which
asserts or implies membership or acceptance of a religion or belief;
and for this purpose restricting the access by members to a benefit,
facility or service to those who make such a statement is to be treated
as imposing such a requirement.

(6) Subsection (5) applies only if-
(a) the charity, or an organisation of which it is part, first imposed

such a requirement before 18May 2005, and
(b) the charity or organisation has not ceased since that date to

impose such a requirement.
(7) It is not a contravention of section 29 for a person, in relation to an

activity which is carried on for the purpose of promoting or
supporting a charity, to restrict participation in the activity to persons
ofone sex.

(8) A charity regulator does not contravene this Act only by exercising a
function in relation to a charity in a manner which the regulator thinks
is expedient in the interests of the charity, having regard to the
charitable instrument.

(9) Subsection (1) does not apply to a contravention of-
(a) section 39;
(b) section 40;
(c) section 41;
(d) section 55, so far as relating to the provision of vocational training.

(10) Subsection (9) does not apply in relation to disability.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in HLBill 35.
This section has to be readwith s.194.Charity is defined in s.194(3).
Subsections (1) and (2) protect beneficiaries with a protected characteristic, if there is a chari-

table instrument, there is related disadvantage, and the benefits are a proportionate means to a
legitimate aim.

Subsection (3) permits supported employment for disabled persons.There is another reference
to regulations, the twenty-ninth set in theAct, so far.

Subsection (4) prevents discrimination on the ground of colour, an aspect of race.
Subsections (5) and (6) permit discrimination because of religion or belief, in the membership

of a charity, but only if this was done beforeMay 18, 2005 (and the requirement continues).
Subsection (7) permits participation in charitable activity by one sex only.
Subsection (8) permits charity regulators to effectively acquiesce in discrimination.
Subsection (9) disapplies subs.(1) as regards ss.39 (employees and applicants), 40 (harassment),

41 (contract workers) and 55 (employment service-providers providing vocational training), but
not as regards disability (subs.(10)).

The explanatory notes read:
‘‘This clause replicates the effect of separate exceptions in current

discrimination law allowing charities to benefit only people who share a

protected characteristic, and creates new exceptions along these lines for

charities benefiting only people of the same age group or with the same

disability.’’

194. Charities: supplementary

(1) This section applies for the purposes of section 193.
(2) That section does not apply to race, so far as relating to colour.
(3) ‘‘Charity’’-
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(a) in relation to England andWales, has the meaning given by section
1(1) of the Charities Act 2006;

(b) in relation to Scotland, means a body entered in the Scottish
CharityRegister.

(4) ‘‘Charitable instrument’’ means an instrument establishing or
governing a charity (including an instrument made or having effect
before the commencement of this section).

(5) The charity regulators are-
(a) the Charity Commission for England andWales;
(b) the Scottish CharityRegulator.

(6) Section 107(5) applies to references in subsection (5) of section 193 to
members, or persons wishing to become members, of a charity.

(7) ‘‘Supported employment’’ means facilities provided, or in respect of
which payments are made, under section 15 of the Disabled Persons
(Employment) Act 1944.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in HLBill 35.
This section relates to s.193.
Subsection (2) disapplies s.193 as applying to colour, an aspect of race (but not nationality or

ethnic or national origin). Query s.193(4)? The explanatory notes state confusingly: ‘‘This clause
makes it clear that clause [193] does not allow charities to restrict their benefits to people because
of colour.’’

Subsection (6) follows from the amending of s.193(5): members of a charity.

195. Sport

(1) A person does not contravene this Act, so far as relating to sex, only
by doing anything in relation to the participation of another as a
competitor in a gender-affected activity.

(2) A person does not contravene section 29, 33, 34 or 35, so far as
relating to gender reassignment, only by doing anything in relation to
the participation of a transsexual person as a competitor in a gender-
affected activity if it is necessary to do so to secure in relation to the
activity-
(a) fair competition, or
(b) the safety of competitors.

(3) Agender-affected activity is a sport, game or other activity of a compe-
titive nature in circumstances in which the physical strength, stamina
or physique of average persons of one sex would put them at a disad-
vantage compared to average persons of the other sex as competitors
in events involving the activity.

(4) In considering whether a sport, game or other activity is gender-
affected in relation to children, it is appropriate to take account of the
age and stage of development of children who are likely to be competi-
tors.

(5) A person who does anything to which subsection (6) applies does not
contravene this Act only because of the nationality or place of birth of
another or because of the length of time the other has been resident
in a particular area or place.

(6) This subsection applies to-
(a) selecting one or more persons to represent a country, place or area

or a related association, in a sport or game or other activity of a
competitive nature;
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(b) doing anything in pursuance of the rules of a competition so far as
relating to eligibility to compete in a sport or game or other such
activity.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
Competitive sport in invariably segregated, as between men and women, with either male or

female sports, or male or female competitions within a sport.
Subsection (3) defines gender-affected activity in terms of physique differences between men

and women. And subs.(4) carries it on to children, with reference to age and stage of develop-
ment.

Subsection (1) permits sex discrimination in sport, if it is a gender-affected activity. And
subs.(2) permits protection of transsexuals.

Subsections (5) and (6) permit eligibility restrictionsçusually based upon nationality, place
of birth or residenceçtobe applied in the case of national or other teams and competitions.

196. General

Schedule 23 (general exceptions) has effect.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
The section gives effect to Sch.23: general exceptions.

197. Age

(1) A Minister of the Crown may by order amend this Act to provide that
any of the following does not contravene this Act so far as relating to
age-
(a) specified conduct;
(b) anything done for a specified purpose;
(c) anything done in pursuance of arrangements of a specified descrip-

tion.
(2) Specified conduct is conduct-

(a) of a specified description,
(b) carried out in specified circumstances, or
(c) by or in relation to a person of a specified description.

(3) An order under this section may-
(a) confer on a Minister of the Crown or theTreasury a power to issue

guidance about the operation of the order (including, in particular,
guidance about the steps that may be taken by persons wishing to
rely on an exception provided for by the order);

(b) require the Minister or the Treasury to carry out consultation
before issuing guidance under a power conferred by virtue of
paragraph (a);

(c) make provision (including provision to impose a requirement) that
refers to guidance issued under a power conferred by virtue of
paragraph (a).

(4) Guidance given by aMinister of the Crownor theTreasury in anticipa-
tion of the making of an order under this section is, on the making of
the order, to be treated as if it has been issued in accordance with the
order.

(5) For the purposes of satisfying a requirement imposed by virtue of
subsection (3)(b), the Minister or the Treasury may rely on consultation
carried out before the making of the order that imposes the requirement
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(including consultation carried out before the commencement of this
section).

(6) Provision by virtue of subsection (3)(c) may, in particular, refer to
provisions of the guidance that themselves refer to a document
specified in the guidance.

(7) Guidance issued (or treated as issued) under a power conferred by
virtue of subsection (3)(a) comes into force on such day as the person
who issues the guidance may by order appoint; and an order under
this subsection may include the text of the guidance or of extracts from
it.

(8) This section is not affected by any provision of this Act which makes
special provision in relation to age.

(9) The references to this Act in subsection (1) do not include references
to-
(a) Part 5 (work);
(b) Chapter 2 of Part 6 (further and higher education).

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments. It

may come to be referred to as the Saga, etc. section, since this exampleçof holidays reserved for
persons of 50 years and overçwasmuch discussed.

Subsection (1) permits a minister of the crown to amend the Act by order, to prevent specific
conduct (defined in subs.(2)), anything done for a specific purpose or anything done of a specific
description, being age discrimination. Subsection (9) excludes: Pt 5 (work); and Ch.2 of Pt 6
(further and higher education).

Subsections (3)^(7) contain provisions regarding consultation and guidance.
Subsection (7) prevents this section biting on special provisions regarding age.
The explanatory notes state: ‘‘This is a new provision designed to allow exceptions to be made

from the new prohibitions on age discrimination in the provision of services and the exercise of
public functions.’’

The explanatory notes go on to give the following examples:

* ‘‘concessionary travel for older and younger people’’;
* ‘‘disease prevention programmes such as cancer screening targeted at

people in particular age groups on the basis of clinical evidence’’;
* ‘‘age differences in the calculation of annuities and insurance

programmes which are reasonable and based on adequate evidence of

the underlying difference in risk’’; and
* ‘‘holidays for particular age groups’’.

At report in the House of Lords on March 2, 2010, Baroness Morris of Bolton, for the Conser-
vatives, proposed an amendment permitting age discrimination in holiday services, financial
products and insurance selling. Baroness Royall said: ‘‘Exceptions to the ban on age discrimina-
tion will be in secondary legislation, in some cases supported by statutory guidance.The excep-
tions will come into effect on the same day as the ban itself.’’ (Hansard, Vol.717, col.1422.) She
referred to a government statement of January 27, 2010.

PART 15

FAMILY PROPERTY

198. Abolition of husband’s duty to maintain wife

The rule of common law that a husband must maintain his wife is
abolished.
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GENERALNOTE
This section first appeared in lords’ amendments. It had been added, on the sixth committee

day (February 9, 2010).
This section, and the following three, formed a new Pt 15: family property.
Lord Lester proposed these amendments. He referred to protocol 7 of the European Conven-

tion on Human Rights, which the United Kingdom was intending to sign and ratify. Article 5
provides for equality between spouses. These amendments were necessary, before the United
Kingdom could agree to the protocol.TheGovernment supported the amendments.

This section abolishes a common law rule that a husband must maintain his wife.

199. Abolition of presumption of advancement

(1) The presumption of advancement (by which, for example, a husband
is presumed to be making a gift to his wife if he transfers property to
her, or purchases property in her name) is abolished.

(2) The abolition by subsection (1) of the presumption of advancement
does not have effect in relation to-
(a) anything done before the commencement of this section, or
(b) anything done pursuant to any obligation incurred before the com-

mencement of this section.

GENERALNOTE
This section first appeared in lords’ amendments.
This section abolishes another common law rule: the presumption of advancement, by

husbands towards wives.
Subsection (2) limits the effects of this section: it does not bite on obligations incurred before

commencement; nor on actions before commencement.

200. Amendment of MarriedWomen’s PropertyAct 1964

(1) In section 1 of the Married Women’s Property Act 1964 (money and
property derived from housekeeping allowance made by husband to be
treated as belonging to husband andwife in equal shares)-
(a) for ‘‘the husband for’’ substitute ‘‘either of them for’’, and
(b) for ‘‘the husband and the wife’’ substitute ‘‘them’’.

(2) Accordingly, that Act may be cited as the Matrimonial Property Act
1964.

(3) The amendments made by this section do not have effect in relation
to any allowance made before the commencement of this section.

GENERALNOTE
This section first appeared in lords’ amendments.
This section amends theMarriedWomen’s PropertyAct 1964 (c.19), and permits it to be cited

as the Matrimonial PropertyAct 1964.This is because it removes a sex discrimination provision.
Again, the section only applies to allowances made after commencement.

201. Civil partners: housekeeping allowance

(1) After section 70 of the Civil PartnershipAct 2004 insert-

‘‘70A Money and property derived from housekeeping allowance

Section 1 of the Matrimonial Property Act 1964 (money and
property derived from housekeeping allowance to be treated as
belonging to husband andwife in equal shares) applies in relation to-
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(a) money derived from any allowance made by a civil partner
for the expenses of the civil partnership home or for similar
purposes, and

(b) any property acquired out of such money,
as it applies in relation to money derived from any allowance made by
a husband or wife for the expenses of the matrimonial home or for
similar purposes, and any property acquired out of such money.’’

(2) The amendment made by this section does not have effect in relation
to any allowance made before the commencement of this section.

GENERALNOTE
This section first appeared in lords’ amendments.
This section is consequential upon s.200. It adds a new s.70A to the Civil Partnership Act

2004 (c.33).

PART 16

GENERALANDMISCELLANEOUS

Civil partnerships

202. Civil partnerships on religious premises

(1) The Civil PartnershipAct 2004 is amended as follows.
(2) Omit section 6(1)(b) and (2) (prohibition on use of religious premises

for registration of civil partnership).
(3) In section 6A (power to approve premises for registration of civil part-

nership), after subsection (2), insert-
‘‘(2A) Regulations under this section may provide that premises

approved for the registration of civil partnerships may differ
from those premises approved for the registration of civil
marriages.

(2B) Provision by virtue of subsection (2)(b) may, in particular,
provide that applications for approval of premises may only be
made with the consent (whether general or specific) of a person
specified, or a person of a description specified, in the
provision.

(2C) The power conferred by section 258(2), in its application to
the power conferred by this section, includes in particular-

(a) power to make provision in relation to religious premises that
differs from provision in relation to other premises;

(b) power to make different provision for different kinds of
religious premises.’’

(4) In that section, after subsection (3), insert-
‘‘(3A) For the avoidance of doubt, nothing in this Act places an

obligation on religious organisations to host civil partnerships
if they do not wish to do so.

(3B) ‘‘Civil marriage’’ means marriage solemnised otherwise than
according to the rites of the Church of England or any other
religious usages.

(3C) ‘‘Religious premises’’means premises which-
(a) are used solely or mainly for religious purposes, or

15—191

15/2022010 c.15



(b) have been so used and have not subsequently been used
solely or mainly for other purposes.’’

GENERALNOTE
This section first appeared in lords’ amendments.
Part 16 (general and miscellaneous) is the last Pt of this Act: ss.202^218. As such, it deals

mainly with the working of theAct.
The first sub-part (there are no Chapters) is: civil partnerships.
This section amends the Civil Partnership Act 2004, to provide for civil partnerships on

religious premises.
It omits s.6(1)(b) and (2): subs.(2).
The section adds the following (subss.(3) and (4)): subss.(2A)^(2C) to s.6A; and subss.(3A)^

(3C) to s.6A.
The amendments provide for further regulations, the thirtieth set in this Act, to date. These

would decouple approved premises for civil partnerships from those approved for civil marriages.
But civil partnerships are not to be permitted on religious premises without the consent of those
responsible.

Lord Alli, at committee in theHouse of Lords, on January 25, 2010, proposed this amendment.
Originally, the Government had argued that civil partnerships were assimilated to civil
marriages, and that the latter could not be held on religious premises. It then emerged that some
religious bodies, most notably the Quakers,were interested in celebrating civil partnerships.

Lord Alli (supported by Baroness Butler-Sloss) came back at 22.00 on report on March 2,
2010,with the same amendment:

‘‘Many gay and lesbian couples want to share their civil partnerships

with the congregations with whom they worship, and a number of

religious organisations want to allow gay and lesbian couples to do

exactly that. What stands between them is the prohibition contained in

the Civil Partnership Act.’’ (Hansard,Vol.717, col.1426.)
The Government continued to resist. After an hour, Lord Alli succeeded by 95 votes to 21

(on a free vote all round).Two main arguments were raised in objection: one, the treating of civil
partnerships more favourably that civil marriages; and two, the suggestion of some gay activists
that religious bodies should be forced tomarry gays and lesbians.

Lord Alli,with the help of parliamentary counsel, proposed additional working amendments,
at third reading on March 29, 2010, which were accepted after a debate (in which Baroness
Paisleyçin her only interventionçaffirmed Christian marriage). His section was expressly
excluded from commencement on Royal Assent (s.216(1)(b)), no doubt because of the Govern-
ment’s concerns articulated at report.

EUobligations

203. Harmonisation

(1) This section applies if-
(a) there is a Community obligation of the United Kingdom which a

Minister of the Crown thinks relates to the subject matter of the
EqualityActs,

(b) the obligation is to be implemented by the exercise of the power
under section 2(2) of the European Communities Act 1972 (the
implementing power), and

(c) the Minister thinks that it is appropriate to make harmonising
provision in the EqualityActs.

(2) TheMinister may by order make the harmonising provision.
(3) If the Minister proposes to make an order under this section, the

Minister must consult persons and organisations the Minister thinks
are likely to be affected by the harmonising provision.
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(4) If, as a result of the consultation under subsection (3), the Minister
thinks it appropriate to change the whole or part of the proposal, the
Minister must carry out such further consultation with respect to the
changes as theMinister thinks appropriate.

(5) TheEqualityActs are the EqualityAct 2006 and this Act.
(6) Harmonising provision is provision made in relation to relevant

subject matter of the EqualityActs-
(a) which corresponds to the implementing provision, or
(b) which theMinister thinks is necessary or expedient in consequence

of or related to provision made in pursuance of paragraph (a) or
the implementing provision.

(7) The implementing provision is provision made or to be made in
exercise of the implementing power in relation to so much of the
subject matter of the Equality Acts as implements a Community
obligation.

(8) Relevant subject matter of the Equality Acts is so much of the subject
matter of thoseActs as does not implement a Community obligation.

(9) A harmonising provision may amend a provision of the Equality
Acts.

(10) The reference to this Act does not include a reference to this section
or Schedule 24 or to a provision specified in that Schedule.

(11) A Minister of the Crown must report to Parliament on the exercise
of the power under subsection (2)-

(a) at the end of the period of 2 years starting on the day this section
comes into force;

(b) at the end of each succeeding period of 2 years.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
The second sub-part (there are no Chapters) is: EUobligations (ss.203 and 204).
This section needs to be readwith the following section.
Harmonising is a conceptof EU law: it meansmaking law the same. It is defined here in subs.(6).
The mischief addressed here is (giving the most important example): EU law defines race in

one way: domestic law defines it broadly, as including colour, nationality and ethnic or national
origin; the European Communities Act 1972 (c.68) may only be used to transpose EU law; this
section will permit harmonisation, essentially extending EU law to a domestic provision which is
not touched by it.

Subsection (5) refers to the Equality Act 2006, and this Act, as the Equality Acts. Normally,
such a provision would be located in s.217. Its presence in this section suggests that the Equality
Acts is relevant only for EU law.

Subsection (1) refers to the transposition of equality provisions. Harmonising here relates to
there not being different provisions in the EqualityActs. Subsection (3) imposes a duty to consult.
The range is potentially wide: ‘‘persons and organisations the Minister thinks are likely to be
affected by the harmonising provision’’. Subsection (4) imposes another duty to consult, if he
changes the whole or a part of the proposal.Query how likely this is? Theminister’s duty is mainly
to transpose EU law. It is not for him tobargain on its terms.

Subsection (10) provides that a reference to this Act, does not include this section or Sch.24:
harmonisation: exceptions.

Subsection (11) requires a report to parliament after two years on the making of harmonising
provisions.

The explanatory notes state:
‘‘This is a new provision designed to ensure that the areas of the Bill that

are covered by European law and those that are domestic in origin do

not get out of step, as was the case with the current legislation.’’
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204. Harmonisation: procedure

(1) If, after the conclusion of the consultation required under section 203,
the Minister thinks it appropriate to proceed with the making of an
order under that section, theMinister must lay before Parliament-
(a) a draft of a statutory instrument containing the order, together

with
(b) an explanatory document.

(2) The explanatory document must-
(a) introduce and give reasons for the harmonising provision;
(b) explain why the Minister thinks that the conditions in subsection

(1) of section 203 are satisfied;
(c) give details of the consultation carried out under that section;
(d) give details of the representations received as a result of the consul-

tation;
(e) give details of such changes as were made as a result of the represen-

tations.
(3) Where a person making representations in response to the consulta-

tion has requested theMinister not to disclose them, theMinister must
not disclose them under subsection (2)(d) if, or to the extent that, to
do so would (disregarding any connection with proceedings in
Parliament) constitute an actionable breach of confidence.

(4) If information in representations made by a person in response to con-
sultation under section 203 relates to another person, the Minister
need not disclose the information under subsection (2)(d) if or to the
extent that-
(a) the Minister thinks that the disclosure of information could

adversely affect the interests of that other person, and
(b) the Minister has been unable to obtain the consent of that other

person to the disclosure.
(5) The Minister may not act under subsection (1) before the end of the

period of 12 weeks beginning with the day on which the consultation
under section 203(3) begins.

(6) Laying a draft of a statutory instrument in accordance with
subsection (1) satisfies the condition as to laying imposed by
subsection (8) of section 208, in so far as that subsection applies in
relation to orders under section 203.

GENERALNOTE
This section first appeared in lords’ amendments.
This section requires that the exercise of powers under s.2(2) of the European Communities

Act 1972, as regards the Equality Acts, must follow the positive resolution procedure with an
explanatory document accompanying the draft statutory instrument.

Subsection (2) states what the explanatory document must cover. But details of representations
in para.(d) must not be disclosed, if a consultee requested that, and disclosure would amount to
a breach of confidence: subs.(3). Subsection (4) relates to representations concerning another
person.

Subsection (5) gives the minister 12 weeks,which is the normal period for a consultation.

Application

205. Crown application

(1) The following provisions of this Act bind the Crown-
(a) Part 1 (public sector duty regarding socio-economic inequalities);
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(b) Part 3 (services and public functions), so far as relating to the
exercise of public functions;

(c) Chapter 1 of Part 11 (public sector equality duty).
(2) Part 5 (work) binds the Crown as provided for by that Part.
(3) The remainder of this Act applies to Crown acts as it applies to acts

done by a private person.
(4) For the purposes of subsection (3), an act is a Crown act if (and only

if) it is done-
(a) by or on behalfof a member of the executive,
(b) by a statutory body acting on behalfof the Crown, or
(c) by or on behalf of the holder of a statutory office acting on behalf

of the Crown.
(5) A statutory body or office is a body or office established by an

enactment.
(6) The provisions of Parts 2 to 4 of the Crown Proceedings Act 1947

apply to proceedings against the Crown under this Act as they apply
to proceedings in England andWales which, as a result of section 23 of
that Act, are treated for the purposes of Part 2 of that Act as civil pro-
ceedings by or against the Crown.

(7) The provisions of Part 5 of that Act apply to proceedings against the
Crown under this Act as they apply to proceedings in Scotland which, as
a result of that Part, are treated as civil proceedings by or against the
Crown.

(8) But the proviso to section 44 of that Act (removal of proceedings
from the sheriff to the Court of Session) does not apply to proceedings
under this Act.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
The third sub-part (there are no Chapters) is: application (ss.205^206).
This section provides for the application of different sections of the Act to the crown. Subsec-

tion (1) binds the crown under: Pt 1; Pt 3; and Ch.1 of Pt 11. Subsection (2) binds the crown under
Pt 5, as provided for in s.83. Subsection (3) binds the crown for acts under the remainder of the
Act, as if it were a private person. Subsections (4) and (5) define crown acts. Subsections (6)^(8)
deal with the Crown Proceedings Act 1947 (c.44).

The explanatory notes state:
‘‘This clause replicates the effect of similar provisions in current

legislation. The principle is that the machinery of government, both

elected and administrative, should be subject to the Bill in the same way

as everybody else, unless there are good reasons for it not being. The

clause also replicates the arrangements in the current discrimination

legislation for taking proceedings against the Crown.’’

206. Information society services

Schedule 25 (information society services) has effect.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section gives effect to Sch.25: information society services.

15—195

15/2062010 c.15



Subordinate legislation

207. Exercise of power

(1) A power to make an order or regulations under this Act is exercisable
by a Minister of the Crown, unless there is express provision to the
contrary.

(2) Orders, regulations or rules under this Act must be made by
statutory instrument.

(3) Subsection (2) does not apply to-
(a) a transitional exemption order under Part 1 of Schedule 11,
(b) a transitional exemption order under Part 1 of Schedule 12, or
(c) an order under paragraph 1(3) of Schedule 14 that does not

modify an enactment.
(4) Orders or regulations under this Act-

(a) may make different provision for different purposes;
(b) may include consequential, incidental, supplementary, transitional,

transitory or saving provision.
(5) Nothing in section 163(4), 174(4) or 182(3) affects the generality of the

power under subsection (4)(a).
(6) The power under subsection (4)(b), in its application to section 37,

153, 154(2), 155(5), 197 or 216 or to paragraph 7(1) of Schedule 11 or
paragraph 1(3) or 2(3) of Schedule 14, includes power to amend an
enactment (including, in the case of section 197 or 216, this Act).

(7) In the case of section 216 (commencement), provision by virtue of
subsection (4)(b) may be included in a separate order from the order
that provides for the commencement to which the provision relates;
and, for that purpose, it does not matter-
(a) whether the order providing for the commencement includes

provision by virtue of subsection (4)(b);
(b) whether the commencement has taken place.

(8) A statutory instrument containing an Order in Council under section
82 (offshore work) is subject to annulment in pursuance of a
resolution of eitherHouse of Parliament.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
The fourth sub-part (there are no Chapters) is: subordinate legislation (ss.207^210).
This section provides for delegated legislation, despite the title: exercise of power. It has to be

readwith ss.208^210.
Subsection (1) gives this power to a minister of the crown, unless expressly providing for the

contrary (see ss.209 and 210). Subsection (3) excepts certain provisions from the statutory instru-
ment route. Subsection (8) permits orders in council by negative resolution.

208. Ministers of the Crown, etc

(1) This section applies where the power to make an order or regulations
under this Act is exercisable by a Minister of the Crown or the
Treasury.

(2) A statutory instrument containing (whether alone or with other
provision) an order or regulations that amend this Act or another Act
of Parliament, or an Act of the Scottish Parliament or an Act or
Measure of the National Assembly forWales, is subject to the affirma-
tive procedure.
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(3) But a statutory instrument is not subject to the affirmative procedure
by virtue of subsection (2) merely because it contains-
(a) an order under section 59 (local authority functions);
(b) an order under section 151 (power to amend list of public authori-

ties for the purposes of the public sector equality duty) that provides
for the omission of an entry where the authority concerned has
ceased to exist or the variation of an entry where the authority
concerned has changed its name;

(c) an order under paragraph 1(3) of Schedule 14 (educational
charities and endowments) that modifies an enactment.

(4) A statutory instrument containing (whether alone or with other
provision) an order or regulations mentioned in subsection (5) is
subject to the affirmative procedure.

(5) The orders and regulations referred to in subsection (4) are-
(a) regulations under section 30 (services: ships and hovercraft);
(b) regulations under section 78 (gender pay gap information);
(c) regulations under section 81 (work: ships and hovercraft);
(d) an order under section 105 (election candidates: expiry of

provision);
(e) regulations under section 106 (election candidates: diversity infor-

mation);
(f) regulations under section 153 or 154(2) (public sector equality duty:

powers to impose specific duties);
(g) regulations under section 184(4) (rail vehicle accessibility:

procedure for exemption orders);
(h) an order under section 203 (EUobligations: harmonisation);
(i) regulations under paragraph 9(3) of Schedule 20 (rail vehicle acces-

sibility: determination of turnover for purposes of penalties).
(6) A statutory instrument that is not subject to the affirmative

procedure by virtue of subsection (2) or (4) is subject to the negative
procedure.

(7) But a statutory instrument is not subject to the negative procedure by
virtue of subsection (6) merely because it contains-
(a) an order under section 183(1) (rail vehicle accessibility:

exemptions);
(b) an order under section 216 (commencement) that-

(i) does not amend an Act of Parliament, an Act of the Scottish
Parliament or an Act orMeasure of the National Assembly for
Wales, and

(ii) is not made in reliance on section 207(7).
(8) If a statutory instrument is subject to the affirmative procedure, the

order or regulations contained in it must not be made unless a draft of
the instrument is laid before and approved by a resolution of each
House of Parliament.

(9) If a statutory instrument is subject to the negative procedure, it is
subject to annulment in pursuance of a resolution of either House of
Parliament.

(10) If a draft of a statutory instrument containing an order or regulations
under section 2, 151, 153, 154(2) or 155(5) would, apart from this
subsection, be treated for the purposes of the Standing Orders of
either House of Parliament as a hybrid instrument, it is to proceed in
that House as if it were not a hybrid instrument.
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GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This follows from s.207. It provides for which orders and regulations by which route: positive

or negative.

209. TheWelshMinisters

(1) This section applies where the power to make an order or regulations
under this Act is exercisable by theWelshMinisters.

(2) A statutory instrument containing (whether alone or with other
provision) an order or regulations mentioned in subsection (3) is
subject to the affirmative procedure.

(3) The orders and regulations referred to in subsection (2) are-
(a) regulations under section 2 (socio-economic inequalities);
(b) an order under section 151 (power to amend list of public authori-

ties for the purposes of the public sector equality duty);
(c) regulations under section 153 or 154(2) (public sector equality duty:

powers to impose specific duties);
(d) regulations under section 155(5) that amend an Act of Parliament

or an Act or Measure of the National Assembly for Wales (public
sector equality duty: power tomodify or remove specific duties).

(4) But a statutory instrument is not subject to the affirmative procedure
by virtue of subsection (2) merely because it contains an order under
section 151 that provides for-
(a) the omission of an entry where the authority concerned has ceased

to exist, or
(b) the variation of an entry where the authority concerned has

changed its name.
(5) A statutory instrument that is not subject to the affirmative

procedure by virtue of subsection (2) is subject to the negative
procedure.

(6) If a statutory instrument is subject to the affirmative procedure, the
order or regulations contained in it must not be made unless a draft of
the instrument is laid before and approved by a resolution of the
National Assembly forWales.

(7) If a statutory instrument is subject to the negative procedure, it is
subject to annulment in pursuance of a resolution of the National
Assembly forWales.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This follows from s.207. It contains the powers of Welsh ministers. It provides for which orders

and regulations by which route: positive or negative.

210. The Scottish Ministers

(1) This section applies where the power to make an order, regulations or
rules under this Act is exercisable by the ScottishMinisters.

(2) A statutory instrument containing (whether alone or with other
provision) an order or regulations mentioned in subsection (3) is
subject to the affirmative procedure.

(3) The orders and regulations referred to in subsection (2) are-
(a) regulations under section 2 (socio-economic inequalities);
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(b) regulations under section 37 (power to make provision about
adjustments to common parts in Scotland);

(c) an order under section 151 (power to amend list of public authorities
for the purposes of the public sector equality duty);

(d) regulations under section 153 or 154(2) (public sector equality
duty: powers to impose specific duties);

(e) regulations under section 155(5) that amend an Act of Parliament
or an Act of the Scottish Parliament (public sector equality duty:
power tomodify or remove specific duties).

(4) But a statutory instrument is not subject to the affirmative procedure
by virtue of subsection (2) merely because it contains an order under
section 151 that provides for-
(a) the omission of an entry where the authority concerned has ceased

to exist, or
(b) the variation of an entry where the authority concerned has

changed its name.
(5) A statutory instrument that is not subject to the affirmative

procedure by virtue of subsection (2) is subject to the negative
procedure.

(6) If a statutory instrument is subject to the affirmative procedure, the
order or regulations contained in it must not be made unless a draft of
the instrument is laid before and approved by a resolution of the
Scottish Parliament.

(7) If a statutory instrument is subject to the negative procedure, it is
subject to annulment in pursuance of a resolution of the Scottish
Parliament.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This follows from s.207. It contains the powers of Scottish ministers. It provides for which

orders and regulations by which route: positive or negative.

Amendments, etc

211. Amendments, repeals and revocations

(1) Schedule 26 (amendments) has effect.
(2) Schedule 27 (repeals and revocations) has effect.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in Bill 131.
The fifth sub-part (there are no Chapters) is: amendments, etc. (s.211).
Subsection (1) gives effect to Sch.26: amendments. Subsection (2) gives effect to Sch.27: repeals

and revocations.

Interpretation

212. General interpretation

(1) In this Act-
‘‘armed forces’’ means any of the naval, military or air forces of the

Crown;
‘‘the Commission’’ means the Commission for Equality and Human

Rights;
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‘‘detriment’’ does not, subject to subsection (5), include conduct which
amounts to harassment;

‘‘the Education Acts’’ has the meaning given in section 578 of the
Education Act 1996;

‘‘employment’’ and related expressions are (subject to subsection (11))
to be readwith section 83;

‘‘enactment’’means an enactment contained in-
(a) an Act of Parliament,
(b) an Act of the Scottish Parliament,
(c) an Act orMeasure of theNational Assembly forWales, or
(d) subordinate legislation;

‘‘equality clause’’ means a sex equality clause or maternity equality
clause;
‘‘equality rule’’means a sex equality rule or maternity equality rule;
‘‘man’’means a male of any age;
‘‘maternity equality clause’’ has the meaning given in section 73;
‘‘maternity equality rule’’ has the meaning given in section 75;
‘‘non-discrimination rule’’ has the meaning given in section 61;
‘‘occupational pension scheme’’ has the meaning given in section 1 of
the Pension Schemes Act 1993;
‘‘parent’’ has the same meaning as in-

(a) the Education Act 1996 (in relation to England andWales);
(b) the Education (Scotland) Act 1980 (in relation to Scotland);

‘‘prescribed’’means prescribed by regulations;
‘‘profession’’ includes avocation or occupation;
‘‘sex equality clause’’ has the meaning given in section 66;
‘‘sex equality rule’’ has the meaning given in section 67;
‘‘subordinate legislation’’means-

(a) subordinate legislation within the meaning of the Interpreta-
tion Act 1978, or

(b) an instrument made under an Act of the Scottish Parliament
or an Act orMeasure of theNational Assembly forWales;

‘‘substantial’’means more than minor or trivial;
‘‘trade’’ includes any business;
‘‘woman’’means a female of any age.

(2) A reference (however expressed) to an act includes a reference to an
omission.

(3) A reference (however expressed) to an omission includes (unless there
is express provision to the contrary) a reference to-
(a) a deliberate omission to do something;
(b) a refusal to do it;
(c) a failure to do it.

(4) A reference (however expressed) to providing or affording access to a
benefit, facility or service includes a reference to facilitating access to
the benefit, facility or service.

(5) Where this Act disapplies a prohibition on harassment in relation to a
specified protected characteristic, the disapplication does not prevent
conduct relating to that characteristic from amounting to a detriment for
the purposes of discrimination within section 13 because of that charac-
teristic.

(6) A reference to occupation, in relation to premises, is a reference to
lawful occupation.

(7) The following are members of the executive-
(a) aMinister of the Crown;
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(b) a government department;
(c) the Welsh Ministers, the First Minister for Wales or the Counsel

General to theWelsh Assembly Government;
(d) any part of the Scottish Administration.

(8) A reference to a breach of an equality clause or rule is a reference to
a breach of a term modified by, or included by virtue of, an equality
clause or rule.

(9) A reference to a contravention of this Act does not include a
reference to a breach of an equality clause or rule, unless there is
express provision to the contrary.

(10) ‘‘Member’’, in relation to an occupational pension scheme, means an
active member, a deferred member or a pensioner member (within
the meaning, in each case, given by section 124 of the Pensions Act
1995).

(11) ‘‘Employer’’, ‘‘deferred member’’, ‘‘pension credit member’’, ‘‘pen-
sionable service’’, ‘‘pensioner member’’ and ‘‘trustees or managers’’
each have, in relation to an occupational pension scheme, the meaning
given by section 124 of the Pensions Act 1995.

(12) A reference to the accrual of rights under an occupational pension
scheme is to be construed in accordance with that section.

(13) Nothing in section 28, 32, 84, 90, 95 or 100 is to be regarded as an
express exception.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in Bill 131.
The sixth sub-part (there are no Chapters) is: interpretation (ss.212^214).
Unfortunately, the drafter has chosen to define terms in three different ways. First, he has

added interpretation or supplementary sections, either after a section or at the end of a Chapter
or a Part. Secondly, this section on general interpretation. And thirdly, Sch.28: index of defined
expressions.

213. References to maternity leave, etc

(1) This section applies for the purposes of this Act.
(2) A reference to a woman on maternity leave is a reference to a woman

on-
(a) compulsory maternity leave,
(b) ordinary maternity leave, or
(c) additional maternity leave.

(3) A reference to a woman on compulsory maternity leave is a reference
to a woman absent from work because she satisfies the conditions
prescribed for the purposes of section 72(1) of the Employment Rights
Act 1996.

(4) A reference to a woman on ordinary maternity leave is a reference to
a woman absent from work because she is exercising the right to
ordinary maternity leave.

(5) A reference to the right to ordinary maternity leave is a reference to
the right conferred by section 71(1) of the Employment Rights Act
1996.

(6) A reference to a woman on additional maternity leave is a reference
to a woman absent from work because she is exercising the right to
additional maternity leave.
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(7) A reference to the right to additional maternity leave is a reference to
the right conferred by section 73(1) of the Employment Rights Act
1996.

(8) ‘‘Additional maternity leave period’’ has the meaning given in section
73(2) of that Act.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in Bill 131.
Pregnancy and maternity is not listed in Ch.1 of Pt 2. It is dealt with in ss.17 and 18 (Ch.2 of

Pt 2). It is then dealt with in ss.72^76, in Ch.3 of Pt 5 (work).
The drafter has chosen to deal with these definitions in this section, after a general interpreta-

tion section.

214. Index of defined expressions

Schedule 28 lists the places where expressions used in this Act are
defined or otherwise explained.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This section does not give effect to Sch.28: index of defined expressions. Neither this section

nor Sch.28 has strict legal effect. They could not be used, in the event of an error, to effectively
amend theAct.

The explanatory notes, however, state: ‘‘This clause gives effect to, and introduces Schedule
28,which provides an index of the expressions that are defined in the Bill.’’

Final provisions

215. Money

There is to be paid out of money provided by Parliament any increase attri-
butable to this Act in the expenses of aMinister of the Crown.

GENERALNOTE
This section first appeared in Bill 131, in the same terms.

216. Commencement

(1) The following provisions come into force on the day on which this
Act is passed-
(a) section 186(2) (rail vehicle accessibility: compliance);
(b) this Part (except sections 202 (civil partnerships on religious

premises), 206 (information society services) and 211 (amendments,
etc)).

(2) Part 15 (family property) comes into force on such day as the Lord
Chancellor may by order appoint.

(3) The other provisions of this Act come into force on such day as a
Minister of the Crown may by order appoint.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This is a simple commencement provision.
OnRoyal Assent, the following came into force: s.186(2) (rail vehicle accessibility: compliance);

and Pt 16 (general and miscellaneous) less ss.202 (civil partnerships on religious premises), 206
(information society services) and 211 (amendments, repeals and revocations).
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The remainder of the Act (less Pt 15) is to come into force by ministerial order. Unusually,
subs.(3) does not state that the minister may appoint different days for different sections, etc.

The explanatory notes state:
‘‘The rest of the Bill will be brought into force by commencement orders

made by a Minister of the Crown. The orders will set out the date on

which specific provisions start to have legal effect.’’

217. Extent

(1) This Act forms part of the law of England andWales.
(2) This Act, apart from section 190 (improvements to let dwelling

houses) and Part 15 (family property), forms part of the law of
Scotland.

(3) Each of the following also forms part of the law of Northern Ireland-
(a) section 82 (offshore work);
(b) section 105(3) and (4) (expiry of Sex Discrimination (Election

Candidates) Act 2002);
(c) section 199 (abolition of presumption of advancement).

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This is a simple extent provision.

218. Short title

This Act may be cited as the EqualityAct 2010.

GENERALNOTE
This section appeared in Bill 85 (with the year 2009). It reappeared in amended form inHL 35.

SCHEDULES

SCHEDULE 1 Section 6

Disability: Supplementary Provision

Part 1

Determination of Disability

Impairment

1. Regulations may make provision for a condition of a prescribed description to be, or not to
be, an impairment.

Long-term effects

2. (1) The effect of an impairment is long-term if-
(a) it has lasted for at least 12 months,
(b) it is likely to last for at least 12 months, or
(c) it is likely to last for the rest of the life of the person affected.

(2) If an impairment ceases to have a substantial adverse effect on a person’s ability to
carry out normal day-to-day activities, it is to be treated as continuing to have that effect if
that effect is likely to recur.
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(3) For the purposes of sub-paragraph (2), the likelihood of an effect recurring is to be disre-
garded in such circumstances as may be prescribed.

(4) Regulations may prescribe circumstances in which, despite sub-paragraph (1), an effect
is to be treated as being, or as not being, long-term.

Severe disfigurement

3. (1) An impairment which consists of a severe disfigurement is to be treated as having a sub-
stantial adverse effect on the ability of the person concerned to carry out normal day-to-
day activities.

(2) Regulations may provide that in prescribed circumstances a severe disfigurement is not
to be treated as having that effect.

(3) The regulations may, in particular, make provision in relation to deliberately acquired dis-
figurement.

Substantial adverse effects

4. Regulations may make provision for an effect of a prescribed description on the ability of a
person to carry out normal day-to-day activities to be treated as being, or as not being, a sub-
stantial adverse effect.

Effect ofmedical treatment

5. (1) An impairment is to be treated as having a substantial adverse effect on the ability of the
person concerned to carry out normal day-to-day activities if-
(a) measures are being taken to treat or correct it, and
(b) but for that, it would be likely to have that effect.

(2) ‘‘Measures’’ includes, in particular, medical treatment and the use of a prosthesis or
other aid.

(3) Sub-paragraph (1) does not apply-
(a) in relation to the impairment of a person’s sight, to the extent that the impairment is,

in the person’s case, correctable by spectacles or contact lenses or in such other ways
as may be prescribed;

(b) in relation to such other impairments as may be prescribed, in such circumstances
as are prescribed.

Certain medical conditions

6. (1) Cancer,HIV infection and multiple sclerosis are each a disability.
(2) HIV infection is infection by a virus capable of causing the Acquired Immune

Deficiency Syndrome.

Deemed disability

7. (1) Regulations may provide for persons of prescribed descriptions tobe treated as having dis-
abilities.

(2) The regulations may prescribe circumstances in which a person who has a disability is
to be treated as no longer having the disability.

(3) This paragraph does not affect the other provisions of this Schedule.

Progressive conditions

8. (1) This paragraph applies to a person (P) if-
(a) P has a progressive condition,
(b) as a result of that condition P has an impairment which has (or had) an effect on P’s

ability to carry out normal day-to-day activities, but
(c) the effect is not (or was not) a substantial adverse effect.

(2) P is to be taken to have an impairment which has a substantial adverse effect if the
condition is likely to result in P having such an impairment.

(3) Regulations may make provision for a condition of a prescribed description to be treated
as being, or as not being, progressive.

Past disabilities

9. (1) A question as to whether a person had a disability at a particular time (‘‘the relevant
time’’) is to be determined, for the purposes of section 6, as if the provisions of, or made
under, this Act were in force when the act complained of was done had been in force at the
relevant time.

(2) The relevant time may be a time before the coming into force of the provision of this
Act towhich the question relates.

15—204

15/SCH.1 Equality Act 2010



Part 2

Guidance

Preliminary

10. This Part of this Schedule applies in relation to guidance referred to in section 6(5).

Examples

11. The guidance maygive examples of-
(a) effects which it would, or would not, be reasonable, in relation to particular

activities, to regard as substantial adverse effects;
(b) substantial adverse effects which it would, or would not, be reasonable to regard as

long-term.

Adjudicating bodies

12. (1) In determining whether a person is a disabled person, an adjudicating body must take
account of such guidance as it thinks is relevant.

(2) An adjudicating body is-
(a) a court;
(b) a tribunal;
(c) a person (other than a court or tribunal) who may decide a claim relating to a contra-

vention of Part 6 (education).

Representations

13. Before issuing the guidance, theMinister must-
(a) publish a draft of it;
(b) consider any representations made to theMinister about the draft;
(c) make such modifications as the Minister thinks appropriate in the light of the repre-

sentations.

Parliamentary procedure

14. (1) If the Minister decides to proceed with proposed guidance, a draft of it must be laid
before Parliament.

(2) If, before the end of the 40-day period, either House resolves not to approve the draft,
theMinister must take no further steps in relation to the proposed guidance.

(3) If no such resolution is made before the end of that period, the Minister must issue the
guidance in the formof the draft.

(4) Sub-paragraph (2) does not prevent a new draft of proposed guidance being laid before
Parliament.

(5) The 40-day period-
(a) begins on the date on which the draft is laid before both Houses (or, if laid before

each House on a different date, on the later date);
(b) does not include a period during which Parliament is prorogued or dissolved;
(c) does not include a period during which both Houses are adjourned for more than 4

days.

Commencement

15. The guidance comes into force on the day appointed by order by theMinister.

Revision and revocation

16. (1) TheMinister may-
(a) revise the whole or part of guidance and re-issue it;
(b) by order revoke guidance.

(2) A reference to guidance includes a reference to guidance which has been revised and re-
issued.

DEFINITIONS
‘‘disability’’: s.6
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GENERALNOTE
This Schedule first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.6(6): disability. It is headed: disability: supplementary

provision.
The Schedule deals with: the determination of disability (Pt 1); and guidance (Pt 2).
Paragraph 1 provides for regulations, the first set in the Schedules, so far.
The explanatory notes state:

‘‘This change [not reproducing the eight capacities provided for in the

Disability Discrimination Act 1995] will make it easier for some people

to demonstrate that they meet the definition of a disabled person. It will

assist those who currently find it difficult to show that their impairment

adversely affects their ability to carry out a normal day-to-day activity

which involves one of these capacities.’’

SCHEDULE 2 Section 31

Services and Public Functions:
Reasonable Adjustments

Preliminary

1. This Schedule applies where a duty to make reasonable adjustments is imposed on A by this
Part.

Theduty

2. (1) A must comply with the first, second and third requirements.
(2) For the purposes of this paragraph, the reference in section 20(3), (4) or (5) to a disabled

person is to disabled persons generally.
(3) Section 20 has effect as if, in subsection (4), for ‘‘to avoid the disadvantage’’ there were

substituted-
‘‘(a) to avoid the disadvantage, or
(b) to adopt a reasonable alternative method of providing the service or

exercising the function.’’
(4) In relation to each requirement, the relevant matter is the provision of the service, or the

exercise of the function, byA.
(5) Being placed at a substantial disadvantage in relation to the exercise of a function

means-
(a) if a benefit is or may be conferred in the exercise of the function, being placed at a sub-

stantial disadvantage in relation to the conferment of the benefit, or
(b) if a person is or may be subjected to a detriment in the exercise of the function,

suffering an unreasonably adverse experience whenbeing subjected to the detriment.
(6) In relation to the second requirement, a physical feature includes a physical feature

brought by or on behalf of A, in the course of providing the service or exercising the
function, on to premises other than those that A occupies (as well as including a physical
feature in or on premises that Aoccupies).

(7) If A is a service-provider, nothing in this paragraph requires A to take a step which
would fundamentally alter-
(a) the nature of the service, or
(b) the nature of A’s trade or profession.

(8) If A exercises a public function, nothing in this paragraph requires A to take a step
which A has no power to take.

Special provision about transport

3. (1) This paragraph applies where A is concerned with the provision of a service which
involves transporting people by land, air or water.

(2) It is never reasonable forAto have to take a stepwhichwould-
(a) involve the alteration or removal of a physical feature of a vehicle used in providing

the service;
(b) affect whether vehicles are provided;
(c) affect what vehicles are provided;
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(d) affect what happens in the vehicle while someone is travelling in it.
(3) But, for the purpose of complying with the first or third requirement, A may not rely on

sub-paragraph (2)(b), (c) or (d) if the vehicle concerned is-
(a) a hire-vehicle designed and constructed for the carriage of passengers, comprising

more than 8 seats in addition to the driver’s seat and having a maximum mass not
exceeding 5 tonnes,

(b) a hire-vehicle designed and constructed for the carriage of goods and having a
maximummass not exceeding 3.5 tonnes,

(c) a vehicle licensed under section 48 of the Local Government (Miscellaneous
Provisions) Act 1976 or section 7 of the Private Hire Vehicles (London) Act 1998 (or
under a provision of a local Act corresponding to either of those provisions),

(d) a private hire car (within the meaning of section 23 of the Civic Government
(Scotland) Act 1982),

(e) a public service vehicle (within the meaning given by section 1 of the Public
PassengerVehicles Act 1981),

(f) a vehicle built or adapted to carry passengers on a railway or tramway (within the
meaning, in each case, of theTransport andWorks Act 1992),

(g) a taxi,
(h) a vehicle deployed to transport the driver and passengers of a vehicle that has broken

down or is involved in an accident, or
(i) a vehicle deployed on a system using a mode of guided transport (within the meaning

of theTransport andWorks Act 1992).
(4) In so far as the second requirement requires A to adopt a reasonable alternative method

of providing the service to disabled persons, A may not, for the purpose of complying
with the requirement, rely on sub-paragraph (2)(b), (c) or (d) if the vehicle is within sub-
paragraph (3)(h).

(5) A may not, for the purpose of complying with the first, second or third requirement rely
on sub-paragraph (2) of this paragraph if A provides the service by way of a hire-vehicle
built to carry nomore than 8 passengers.

(6) For the purposes of sub-paragraph (5) in its application to the second requirement, a
part of a vehicle is to be regarded as a physical feature if it requires alteration in order to
facilitate the provision of-
(a) hand controls to enable a disabled person to operate braking and accelerator systems

in the vehicle, or
(b) facilities for the stowage of awheelchair.

(7) For the purposes of sub-paragraph (6)(a), fixed seating and in-built electrical systems
are not physical features; and for the purposes of sub-paragraph (6)(b), fixed seating is
not a physical feature.

(8) In the case of a vehicle within sub-paragraph (3), a relevant device is not an auxiliary
aid for the purposes of the third requirement.

(9) A relevant device is a device or structure, or equipment, the installation, operation or
maintenance of which would necessitate making a permanent alteration to, or which
would have a permanent effect on, the internal or external fabric of the vehicle.

(10) Regulations may amend this paragraph so as to provide for sub-paragraph (2) not to
apply, or to apply only so far as is prescribed, in relation to vehicles of a prescribed
description.

Interpretation

4. (1) This paragraph applies for the purposes of paragraph 3.
(2) A ‘‘hire-vehicle’’ is a vehicle hired (by way of a trade) under a hiring agreement to which

section 66 of theRoadTraffic Offenders Act 1988 applies.
(3) A ‘‘taxi’’, in England andWales, is a vehicle-

(a) licensed under section 37 of theTown Police Clauses Act 1847,
(b) licensed under section 6 of theMetropolitan Public CarriageAct 1869, or
(c) drawnby one or more persons or animals.

(4) A ‘‘taxi’’, in Scotland, is-
(a) a hire car engaged, by arrangements made in a public place between the person to

be transported (or a person acting on that person’s behalf) and the driver, for a journey
starting there and then, or

(b) avehicle drawnby one or more persons or animals.

DEFINITIONS
‘‘disability’’: s.6
‘‘reasonable adjustments’’: s.20
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GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.31(9): interpretation and exceptions (to Pt 3: services and pub-

lic functions). It is to be read with Sch.3.The Schedule is headed: services and public functions:
reasonable adjustments.

SCHEDULE 3 Section 31

Services and Public Functions: Exceptions

Part 1

Constitutional Matters

Parliament

1. (1) Section 29 does not apply to the exercise of-
(a) a function of Parliament;
(b) a function exercisable in connectionwith proceedings in Parliament.

(2) Sub-paragraph (1) does not permit anything to be done to or in relation to an individual
unless it is done by or in pursuance of a resolution or other deliberation of either House or
of a Committee of eitherHouse.

Legislation

2. (1) Section 29 does not apply to preparing, making or considering-
(a) an Act of Parliament;
(b) a Bill for an Act of Parliament;
(c) an Act of the Scottish Parliament;
(d) a Bill for an Act of the Scottish Parliament;
(e) an Act of theNational Assembly forWales;
(f) a Bill for an Act of theNational Assembly forWales.

(2) Section 29 does not apply to preparing, making, approving or considering-
(a) aMeasure of theNational Assembly forWales;
(b) a proposedMeasure of theNational Assembly forWales.

(3) Section 29 does not apply to preparing, making, confirming, approving or considering
an instrument which is made under an enactment by-
(a) aMinister of the Crown;
(b) the ScottishMinisters or a member of the Scottish Executive;
(c) theWelsh Ministers, the First Minister forWales or the Counsel General to theWelsh

Assembly Government.
(4) Section 29 does not apply to preparing, making, confirming, approving or considering

an instrument to which paragraph 6(a) of Schedule 2 to the Synodical Government
Measure 1969 (1969 No. 2) (Measures,Canons, Acts of Synod,orders, etc.) applies.

(5) Section 29 does not apply to anything done in connection with the preparation, making,
consideration, approval or confirmation of an instrument made by-
(a) HerMajesty in Council;
(b) the Privy Council.

(6) Section 29 does not apply to anything done in connectionwith the imposition of a require-
ment or conditionwhich comes within Schedule 22 (statutory provisions).

Judicial functions

3. (1) Section 29 does not apply to-
(a) a judicial function;
(b) anything done on behalf of, or on the instructions of, a person exercising a judicial

function;
(c) a decision not to commence or continue criminal proceedings;
(d) anything done for the purpose of reaching, or in pursuance of, a decision not to

commence or continue criminal proceedings.
(2) A reference in sub-paragraph (1) to a judicial function includes a reference to a judicial

function conferred on a person other than a court or tribunal.
15—208

15/SCH.3 Equality Act 2010



Armed forces

4. (1) Section 29(6), so far as relating to relevant discrimination, does not apply to anything
done for the purpose of ensuring the combat effectiveness of the armed forces.

(2) ‘‘Relevant discrimination’’ is-
(a) age discrimination;
(b) disability discrimination;
(c) gender reassignment discrimination;
(d) sex discrimination.

Security services, etc

5. Section 29 does not apply to-
(a) the Security Service;
(b) the Secret Intelligence Service;
(c) the Government CommunicationsHeadquarters;
(d) a part of the armed forces which is, in accordance with a requirement of the

Secretary of State, assisting the Government Communications Headquarters.

Part 2

Education

6. In its application to a local authority in England andWales, section 29, so far as relating
to age discrimination or religious or belief-related discrimination, does not apply to-
(a) the exercise of the authority’s functions under section 14 of the Education Act 1996

(provision of schools);
(b) the exercise of its function under section 13 of that Act in so far as it relates to a

function of its under section 14 of that Act.

7. In its application to an education authority, section 29, so far as relating to age discrimina-
tion or religious or belief-related discrimination, does not apply to-
(a) the exercise of the authority’s functions under section 17 of the Education (Scotland)

Act 1980 (provision of schools);
(b) the exercise of its functions under section 1 of that Act, section 2 of the Standards in

Scotland’s Schools etc. Act 2000 (asp 6) or section 4 or 5 of the Education
(Additional Support for Learning) (Scotland) Act 2004 (asp 4) (general responsibility
for education) in so far as it relates to a matter specified in paragraph (a);

(c) the exercise of its functions under subsection (1) of section 50 of the Education (Scotland)
Act 1980 (education of pupils in exceptional circumstances) in so far as it consists of
making arrangements of the description referred to in subsection (2) of that section.

8.
(1) In its application to a local authority in England and Wales or an education authority,

section 29, so far as relating to sex discrimination, does not apply to the exercise of the
authority’s functions in relation to the establishment of a school.

(2) But nothing in sub-paragraph (1) is to be taken as disapplying section 29 in relation to
the exercise of the authority’s functions under section 14 of the Education Act 1996 or
section 17 of the Education (Scotland) Act 1982.

9. Section 29, so far as relating to age discrimination, does not apply in relation to anything
done in connectionwith-
(a) the curriculumof a school,
(b) admission to a school,
(c) transport to or from a school, or
(d) the establishment, alteration or closure of schools.

10.
(1) Section 29, so far as relating to disability discrimination, does not require a local

authority in England or Wales exercising functions under the Education Acts or an
education authority exercising relevant functions to remove or alter a physical feature.

(2) Relevant functions are functions under-
(a) the Education (Scotland) Act 1980,
(b) the Education (Scotland) Act 1996,
(c) the Standards in Scotland’s Schools etc. Act 2000, or
(d) the Education (Additional Support for Learning) (Scotland) Act 2004.
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11. Section 29, so far as relating to religious or belief-related discrimination, does not apply
in relation to anything done in connectionwith-
(a) the curriculumof a school;
(b) admission to a school which has a religious ethos;
(c) acts of worship or other religious observance organised by or on behalf of a school

(whether or not forming part of the curriculum);
(d) the responsible body of a school which has a religious ethos;
(e) transport to or from a school;
(f) the establishment, alteration or closure of schools.

12. This Part of this Schedule is to be construed in accordance withChapter 1 of Part 6.

Part 3

Health and Care

Blood services

13. (1) A person operating a blood service does not contravene section 29 only by refusing to
accept a donation of an individual’s blood if-

(a) the refusal is because of an assessment of the risk to the public, or to the individual,
based on clinical, epidemiological or other data obtained from a source on which it is
reasonable to rely, and

(b) the refusal is reasonable.
(2) A blood service is a service for the collection and distribution of human blood for the

purposes of medical services.
(3) ‘‘Blood’’ includes blood components.

Health and safety

14. (1) A service-provider (A) who refuses to provide the service to a pregnant woman does
not discriminate against her in contravention of section 29 because she is pregnant if-

(a) A reasonably believes that providing her with the service would, because she is
pregnant, create a risk to her health or safety,

(b) A refuses to provide the service to persons with other physical conditions, and
(c) the reason for that refusal is that A reasonably believes that providing the service to

such persons would create a risk to their health or safety.
(2) A service-provider (A) who provides, or offers to provide, the service to a pregnant

woman on conditions does not discriminate against her in contravention of section 29
because she is pregnant if-
(a) the conditions are intended to remove or reduce a risk to her health or safety,
(b) A reasonably believes that the provision of the service without the conditions would

create a risk to her health or safety,
(c) A imposes conditions on the provision of the service to persons with other physical

conditions, and
(d) the reason for the imposition of those conditions is that A reasonably believes that

the provision of the service to such persons without those conditions would create a
risk to their health or safety.

Carewithin the family

15. A person (A) does not contravene section 29 only by participating in arrangements under
which (whether or not for reward) A takes into A’s home, and treats as members of A’s
family, persons requiring particular care and attention.

Part 4

Immigration

Disability

16. (1) This paragraph applies in relation to disability discrimination.
(2) Section 29 does not apply to-

(a) a decisionwithin sub-paragraph (3);
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(b) anything done for the purposes of or in pursuance of a decision within that sub-
paragraph.

(3) A decision is within this sub-paragraph if it is a decision (whether or not taken in
accordance with immigration rules) to do any of the following on the ground that doing so
is necessary for the public good-
(a) to refuse entry clearance;
(b) to refuse leave to enter or remain in the UnitedKingdom;
(c) to cancel leave to enter or remain in the UnitedKingdom;
(d) to vary leave to enter or remain in the UnitedKingdom;
(e) to refuse an application to vary leave to enter or remain in the UnitedKingdom.

(4) Section 29 does not apply to-
(a) a decision taken, or guidance given, by the Secretary of State in connection with a

decisionwithin sub-paragraph (3);
(b) a decision taken in accordance with guidance given by the Secretary of State in

connectionwith a decisionwithin that sub-paragraph.

Nationality and ethnic or national origins

17. (1) This paragraph applies in relation to race discrimination so far as relating to-
(a) nationality, or
(b) ethnic or national origins.

(2) Section 29 does not apply to anything done by a relevant person in the exercise of
functions exercisable by virtue of a relevant enactment.

(3) A relevant person is-
(a) aMinister of the Crown acting personally, or
(b) a person acting in accordance with a relevant authorisation.

(4) A relevant authorisation is a requirement imposed or express authorisation given-
(a) with respect to a particular case or class of case, by a Minister of the Crown acting

personally;
(b) with respect to a particular class of case, by a relevant enactment or by an

instrument made under or by virtue of a relevant enactment.
(5) The relevant enactments are-

(a) the Immigration Acts,
(b) the Special Immigration Appeals Commission Act 1997,
(c) a provision made under section 2(2) of the European Communities Act 1972 which

relates to immigration or asylum, and
(d) a provision of Community law which relates to immigration or asylum.

(6) The reference in sub-paragraph (5)(a) to the Immigration Acts does not include a
reference to-
(a) sections 28A to 28K of the Immigration Act 1971 (powers of arrest, entry and

search, etc.), or
(b) section 14 of the Asylum and Immigration (Treatment of Claimants, etc.) Act 2004

(power of arrest).

Religion orbelief

18. (1) This paragraph applies in relation to religious or belief-related discrimination.
(2) Section 29 does not apply to a decision within sub-paragraph (3) or anything done for

the purposes ofor in pursuance of a decisionwithin that sub-paragraph.
(3) A decision is within this sub-paragraph if it is a decision taken in accordance with immi-

gration rules-
(a) to refuse entry clearance or leave to enter the United Kingdom, or to cancel leave to

enter or remain in the United Kingdom, on the grounds that the exclusion of the
person from the UnitedKingdom is conducive to the public good, or

(b) to vary leave to enter or remain in the United Kingdom, or to refuse an application
to vary leave to enter or remain in the UnitedKingdom, on the grounds that it is unde-
sirable to permit the person to remain in the UnitedKingdom.

(4) Section 29 does not apply to a decision within sub-paragraph (5), or anything done for
the purposes of or in pursuance of a decision within that sub-paragraph, if the decision is
taken on grounds mentioned in sub-paragraph (6).

(5) A decision is within this sub-paragraph if it is a decision (whether or not taken in
accordance with immigration rules) in connection with an application for entry clearance
or for leave to enter or remain in the UnitedKingdom.

(6) The grounds referred to in sub-paragraph (4) are-
(a) the grounds that a person holds an office or post in connection with a religion or

belief or provides a service in connectionwith a religion or belief,
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(b) the grounds that a religion or belief is not to be treated in the same way as certain
other religions or beliefs, or

(c) the grounds that the exclusion from the United Kingdom of a person to whom
paragraph (a) applies is conducive to the public good.

(7) Section 29 does not apply to-
(a) a decision taken, or guidance given, by the Secretary of State in connection with a

decisionwithin sub-paragraph (3) or (5);
(b) a decision taken in accordance with guidance given by the Secretary of State in

connectionwith a decisionwithin either of those sub-paragraphs.

Interpretation

19. A reference to entry clearance, leave to enter or remain or immigration rules is to be
construed in accordance with the Immigration Act 1971.

Part 5

Insurance, Etc

Services arranged by employer

20. (1) Section 29 does not apply to the provision of a relevant financial service if the
provision is in pursuance of arrangements made by an employer for the service-provider
to provide the service to the employer’s employees, and other persons, as a consequence
of the employment.

(2) ‘‘Relevant financial service’’means-
(a) insurance or a related financial service, or
(b) a service relating to membership of or benefits under a personal pension scheme

(within the meaning given by section 1 of the Pension Schemes Act 1993).

Disability

21. (1) It is not a contravention of section 29, so far as relating to disability discrimination, to
do anything in connectionwith insurance business if-
(a) that thing is done by reference to information that is both relevant to the assessment

of the risk to be insured and from a source onwhich it is reasonable to rely, and
(b) it is reasonable to do that thing.

(2) ‘‘Insurance business’’ means business which consists of effecting or carrying out
contracts of insurance; and that definition is tobe readwith-
(a) section 22 of the Financial Services andMarkets Act 2000,
(b) any relevant order under that Act, and
(c) Schedule 2 to that Act.

Sex, gender reassignment, pregnancy and maternity

22. (1) It is not a contravention of section 29, so far as relating to relevant discrimination, to do
anything in relation to an annuity, life insurance policy, accident insurance policy or
similar matter involving the assessment of risk if-

(a) that thing is done by reference to actuarial or other data from a source on which it is
reasonable to rely, and

(b) it is reasonable to do that thing.
(2) In the case of a contract of insurance, or a contract for related financial services, entered

into before 6 April 2008, sub-paragraph (1) applies only in relation to differences in
premiums and benefits that are applicable to a person under the contract.

(3) In the case of a contract of insurance, or a contract for related financial services, entered
into on or after 6 April 2008, sub-paragraph (1) applies only in relation to differences in
premiums and benefits if-
(a) the use of sex as a factor in the assessment of risk is based on relevant and accurate

actuarial and statistical data,
(b) the data are compiled, published (whether in full or in summary form) and regularly

updated in accordance with guidance issued by theTreasury,
(c) the differences are proportionate having regard to the data, and
(d) the differences do not result from costs related to pregnancy or to a woman’s having

given birth in the period of 26 weeks ending on the day onwhich the thing in question
is done.

(4) ‘‘Relevant discrimination’’ is-
(a) gender reassignment discrimination;
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(b) pregnancy and maternity discrimination;
(c) sex discrimination.

(5) For the purposes of the application of sub-paragraph (3) to gender reassignment discrimi-
nation by virtue of section 13, that section has effect as if in subsection (1), after
‘‘others’’ there were inserted ‘‘of B’s sex’’.

(6) In the application of sub-paragraph (3) to a contract entered into before 22 December
2008, paragraph (d) is to be ignored.

Existing insurance policies

23. (1) It is not a contravention of section 29, so far as relating to relevant discrimination, to do
anything in connection with insurance business in relation to an existing insurance
policy.

(2) ‘‘Relevant discrimination’’ is-
(a) age discrimination;
(b) disability discrimination;
(c) gender reassignment discrimination;
(d) pregnancy and maternity discrimination;
(e) race discrimination;
(f) religious or belief-related discrimination;
(g) sex discrimination;
(h) sexual orientation discrimination.

(3) An existing insurance policy is a policy of insurance entered into before the date on
which this paragraph comes into force.

(4) Sub-paragraph (1) does not apply where an existing insurance policy was renewed, or
the terms of such a policy were reviewed, on or after the date on which this paragraph
comes into force.

(5) A reviewof an existing insurance policy whichwas part of, or incidental to, a general reas-
sessment by the service-provider of the pricing structure for a group of policies is not a
review for the purposes of sub-paragraph (4).

(6) ‘‘Insurance business’’ has the meaning given in paragraph 21.

Part 6

Marriage

Gender reassignment: England andWales

24. (1) A person does not contravene section 29, so far as relating to gender reassignment discri-
mination, only because of anything done in reliance on section 5B of the Marriage Act
1949 (solemnisation of marriages involving person of acquired gender).

(2) A person (A) whose consent to the solemnisation of the marriage of a person (B) is
required under section 44(1) of the Marriage Act 1949 (solemnisation in registered
building) does not contravene section 29, so far as relating to gender reassignment discri-
mination, by refusing to consent if A reasonably believes that B’s gender has become the
acquired gender under the GenderRecognition Act 2004.

(3) Sub-paragraph (4) applies to a person (A) who may, in a case that comes within the
Marriage Act 1949 (other than the case mentioned in sub-paragraph (1)), solemnise
marriages according to a form, rite or ceremony of a body of persons who meet for
religious worship.

(4) Adoes not contravene section 29, so far as relating to gender reassignment discrimination,
by refusing to solemnise, in accordance with a form, rite or ceremony as described in
sub-paragraph (3), the marriage of a person (B) if A reasonably believes that B’s gender
has become the acquired gender under the GenderRecognition Act 2004.

Gender reassignment: Scotland

25. (1) An approved celebrant (A) does not contravene section 29, so far as relating to gender
reassignment discrimination, only by refusing to solemnise the marriage of a person (B)
if A reasonably believes that B’s gender has become the acquired gender under the
GenderRecognition Act 2004.

(2) In sub-paragraph (1) ‘‘approved celebrant’’ has the meaning given in section 8(2)(a) of
theMarriage (Scotland) Act 1977 (persons whomay solemnise marriage).
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Part 7

Separate and Single Services

Separate services for the sexes

26. (1) A person does not contravene section 29, so far as relating to sex discrimination, by
providing separate services for persons of each sex if-

(a) a joint service for persons of both sexes would be less effective, and
(b) the limited provision is a proportionate means of achieving a legitimate aim.

(2) A person does not contravene section 29, so far as relating to sex discrimination, by
providing separate services differently for persons of each sex if-
(a) a joint service for persons of both sexes would be less effective,
(b) the extent to which the service is required by one sex makes it not reasonably practic-

able to provide the service otherwise than as a separate service provided differently
for each sex, and

(c) the limited provision is a proportionate means of achieving a legitimate aim.
(3) This paragraph applies to a person exercising a public function in relation to the

provision of a service as it applies to the person providing the service.

Single-sex services

27. (1) A person does not contravene section 29, so far as relating to sex discrimination, by
providing a service only to persons ofone sex if-
(a) any of the conditions in sub-paragraphs (2) to (7) is satisfied, and
(b) the limited provision is a proportionate means of achieving a legitimate aim.

(2) The condition is that only persons of that sex have need of the service.
(3) The condition is that-

(a) the service is also provided jointly for persons of both sexes, and
(b) the service would be insufficiently effective were it only to be provided jointly.

(4) The condition is that-
(a) a joint service for persons of both sexes would be less effective, and
(b) the extent to which the service is required by persons of each sex makes it not

reasonably practicable to provide separate services.
(5) The condition is that the service is provided at a place which is, or is part of-

(a) a hospital, or
(b) another establishment for persons requiring special care, supervision or attention.

(6) The condition is that-
(a) the service is provided for, or is likely to be used by, two or more persons at the same

time, and
(b) the circumstances are such that a person of one sex might reasonably object to the

presence of a person of the opposite sex.
(7) The condition is that-

(a) there is likely to be physical contact between a person (A) to whom the service is
provided and another person (B), and

(b) B might reasonably object if Awere not of the same sex as B.
(8) This paragraph applies to a person exercising a public function in relation to the

provision of a service as it applies to the person providing the service.

Gender reassignment

28. (1) A person does not contravene section 29, so far as relating to gender reassignment discri-
mination, only because of anything done in relation to a matter within sub-paragraph
(2) if the conduct in question is a proportionate means of achieving a legitimate aim.

(2) The matters are-
(a) the provision of separate services for persons of each sex;
(b) the provision of separate services differently for persons of each sex;
(c) the provision of a service only to persons ofone sex.

Services relating to religion

29. (1) A minister does not contravene section 29, so far as relating to sex discrimination, by
providing a service only to persons of one sex or separate services for persons of each
sex, if-

(a) the service is provided for the purposes of an organised religion,
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(b) it is provided at a place which is (permanently or for the time being) occupied or
used for those purposes, and

(c) the limited provision of the service is necessary in order to comply with the
doctrines of the religion or is for the purpose of avoiding conflict with the strongly held
religious convictions of a significant number of the religion’s followers.

(2) The reference to a minister is a reference to a minister of religion, or other person,who-
(a) performs functions in connectionwith the religion, and
(b) holds an office or appointment in, or is accredited, approved or recognised for

purposes of, a relevant organisation in relation to the religion.
(3) An organisation is a relevant organisation in relation to a religion if its purpose is-

(a) to practise the religion,
(b) to advance the religion,
(c) to teach the practice or principles of the religion,
(d) to enable persons of the religion to receive benefits, or to engage in activities, within

the frameworkof that religion, or
(e) to foster or maintain good relations between persons of different religions.

(4) But an organisation is not a relevant organisation in relation to a religion if its sole or
main purpose is commercial.

Services generally provided only for persons who share a protected
characteristic

30. If a service is generally provided only for persons who share a protected characteristic, a
person (A) who normally provides the service for persons who share that characteristic does
not contravene section 29(1) or (2)-
(a) by insisting on providing the service in the wayA normally provides it, or
(b) if A reasonably thinks it is impracticable to provide the service to persons who do

not share that characteristic, by refusing to provide the service.

Part 8

Television, Radio and On-Line Broadcasting and
Distribution

31.
(1) Section 29 does not apply to the provision of a content service (within the meaning

given by section 32(7) of the Communications Act 2003).
(2) Sub-paragraph (1) does not apply to the provision of an electronic communications

network, electronic communications service or associated facility (each of which has the
same meaning as in that Act).

Part 9

Transport

Application to disability

32. This Part of this Schedule applies in relation to disability discrimination.

Transport by air

33. (1) Section 29 does not apply to-
(a) transporting people by air;
(b) a service provided on avehicle for transporting people by air.

(2) Section 29 does not apply to anything governed by Regulation (EC) No 1107/2006 of the
European Parliament and of the Council of 5 July 2006 concerning the rights of
disabled persons and persons with reduced mobility when travelling by air.

Transport by land

34. (1) Section 29 does not apply to transporting people by land, unless the vehicle concerned
is-

(a) a hire-vehicle designed and constructed for the carriage of passengers and
comprising nomore than 8 seats in addition to the driver’s seat,
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(b) a hire-vehicle designed and constructed for the carriage of passengers, comprising
more than 8 seats in addition to the driver’s seat and having a maximum mass not
exceeding 5 tonnes,

(c) a hire-vehicle designed and constructed for the carriage of goods and having a
maximummass not exceeding 3.5 tonnes,

(d) a vehicle licensed under section 48 of the Local Government (Miscellaneous
Provisions) Act 1976 or section 7 of the Private Hire Vehicles (London) Act 1998 (or
under a provision of a local Act corresponding to either of those provisions),

(e) a private hire car (within the meaning of section 23 of the Civic Government
(Scotland) Act 1982),

(f) a public service vehicle (within the meaning given by section 1 of the Public
PassengerVehicles Act 1981),

(g) a vehicle built or adapted to carry passengers on a railway or tramway (within the
meaning, in each case, of theTransport andWorks Act 1992),

(h) a taxi,
(i) a vehicle deployed to transport the driver and passengers of a vehicle that has broken

down or is involved in an accident, or
(j) a vehicle deployed on a system using a mode of guided transport (within the meaning

of theTransport andWorks Act 1992).
(2) Paragraph 4 of Schedule 2 applies for the purposes of this paragraph as it applies for

the purposes of paragraph 3 of that Schedule.

Part 10

Supplementary

Power to amend

35. (1) AMinister of the Crownmay by order amend this Schedule-
(a) so as to add, vary or omit an exception to section 29, so far as relating to disability,

religion or belief or sexual orientation;
(b) so as to add, vary or omit an exception to section 29(6), so far as relating to gender

reassignment, pregnancy and maternity, race or sex.
(2) But provision by virtue of sub-paragraph (1) may not amend this Schedule-

(a) so as to omit an exception in paragraph 1, 2 or 3;
(b) so as to reduce the extent towhich an exception in paragraph 1, 2 or 3 applies.

(3) For the purposes of an order under sub-paragraph (1)(a), so far as relating to disability,
which makes provision in relation to transport by air, it does not matter whether the
transport is within or outside the UnitedKingdom.

(4) Before making an order under this paragraph the Minister must consult the
Commission.

(5) Nothing in this paragraph affects the application of any other provision of this Act to
conduct outside England andWales or Scotland.

DEFINITIONS
‘‘disability’’: s.6
‘‘reasonable adjustments’’: s.20

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This Schedule is introduced by s.31(10): interpretation and exceptions (to Pt 3: services and

public functions). It is to be read with Sch.2. The Schedule is headed: services and public
functions: exceptions.

The Schedule deals with: constitutional matters (Pt 1); education (Pt 2); health and care (Pt
3); immigration (Pt 4); insurance, etc. (Pt 5); marriage (Pt 6); separate and single services (Pt 7);
television, radio and on-line broadcasting and distribution (Pt 8); transport (Pt 9); and
supplementary (Pt 10).

Paragraph 35 permits a minister of the crown to amend the Schedule by order.
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SCHEDULE 4 Section 38

Premises: Reasonable Adjustments

Preliminary

1. This Schedule applies where a duty to make reasonable adjustments is imposed on A by this
Part.

Theduty in relation to let premises

2. (1) This paragraph applies whereA is a controller of let premises.
(2) A must comply with the first and third requirements.
(3) For the purposes of this paragraph, the reference in section 20(3) to a provision,

criterion or practice of A’s includes a reference to a termof the letting.
(4) For those purposes, the reference in section 20(3) or (5) to a disabled person is a

reference to a disabled personwho-
(a) is a tenant of the premises, or
(b) is otherwise entitled to occupy them.

(5) In relation to each requirement, the relevant matters are-
(a) the enjoyment of the premises;
(b) the use of a benefit or facility, entitlement towhich arises as a result of the letting.

(6) Sub-paragraph (2) applies only if A receives a request from or on behalf of the tenant or
a person entitled to occupy the premises to take steps to avoid the disadvantage or
provide the auxiliary aid.

(7) If a term of the letting that prohibits the tenant from making alterations puts the
disabled person at the disadvantage referred to in the first requirement, A is required to
change the term only so far as is necessary to enable the tenant to make alterations to the
let premises so as to avoid the disadvantage.

(8) It is never reasonable for A to have to take a step which would involve the removal or
alteration of a physical feature.

(9) For the purposes of this paragraph, physical features do not include furniture, furnish-
ings, materials, equipment or other chattels in or on the premises; and none of the
following is an alteration of a physical feature-
(a) the replacement or provision of a sign or notice;
(b) the replacement of a tap or door handle;
(c) the replacement, provision or adaptation of a door bell or door entry system;
(d) changes to the colour of awall, door or any other surface.

(10) The terms of a letting include the terms of an agreement relating to it.

Theduty in relation to premises to let

3. (1) This paragraph applies whereA is a controller of premises to let.
(2) A must comply with the first and third requirements.
(3) For the purposes of this paragraph, the reference in section 20(3) or (5) to a disabled

person is a reference to a disabled person who is considering taking a letting of the
premises.

(4) In relation to each requirement, the relevant matter is becoming a tenant of the
premises.

(5) Sub-paragraph (2) applies only if A receives a request by or on behalf of a disabled
person within sub-paragraph (3) for A to take steps to avoid the disadvantage or provide
the auxiliary aid.

(6) Nothing in this paragraph requires A to take a step which would involve the removal or
alteration of a physical feature.

(7) Sub-paragraph (9) of paragraph 2 applies for the purposes of this paragraph as it
applies for the purposes of that paragraph.

Theduty in relation to commonhold units

4. (1) This paragraph applies where A is a commonhold association; and the reference to a
commonhold association is a reference to the association in its capacity as the personwho
manages a commonhold unit.

(2) A must comply with the first and third requirements.
(3) For the purposes of this paragraph, the reference in section 20(3) to a provision,

criterion or practice of A’s includes a reference to-
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(a) a term of the commonhold community statement, or
(b) any other term applicable by virtue of the transfer of the unit to the unit-holder.

(4) For those purposes, the reference in section 20(3) or (5) to a disabled person is a
reference to a disabled personwho-
(a) is the unit-holder, or
(b) is otherwise entitled to occupy the unit.

(5) In relation to each requirement, the relevant matters are-
(a) the enjoyment of the unit;
(b) the use of a benefit or facility, entitlement to which arises as a result of a term within

sub-paragraph (3)(a) or (b).
(6) Sub-paragraph (2) applies only if A receives a request from or on behalf of the unit-

holder or a person entitled to occupy the unit to take steps to avoid the disadvantage or
provide the auxiliary aid.

(7) If a term within sub-paragraph (3)(a) or (b) that prohibits the unit-holder from making
alterations puts the disabled person at the disadvantage referred to in the first require-
ment, A is required to change the termonly so far as is necessary to enable the unit-holder
tomake alterations to the unit so as to avoid the disadvantage.

(8) It is never reasonable for A to have to take a step which would involve the removal or
alteration of a physical feature; and sub-paragraph (9) of paragraph 2 applies in relation
to a commonhold unit as it applies in relation to let premises.

Theduty in relation to common parts

5. (1) This paragraph applies whereA is a responsible person in relation to common parts.
(2) A must comply with the second requirement.
(3) For the purposes of this paragraph, the reference in section 20(4) to a physical feature is

a reference to a physical feature of the common parts.
(4) For those purposes, the reference in section 20(4) to a disabled person is a reference to a

disabled personwho-
(a) is a tenant of the premises,
(b) is a unit-holder, or
(c) is otherwise entitled to occupy the premises,

and uses or intends to use the premises as the person’s only or main home.
(5) In relation to the second requirement, the relevant matter is the use of the common

parts.
(6) Sub-paragraph (2) applies only if-

(a) A receives a request by or on behalf of a disabled person within sub-paragraph (4)
forAto take steps to avoid the disadvantage, and

(b) the steps requested are likely to avoid or reduce the disadvantage.

Consultation on adjustments relating to common parts

6. (1) In deciding whether it is reasonable to take a step for the purposes of paragraph 5, A
must consult all personsAthinks would be affected by the step.

(2) The consultation must be carried out within a reasonable period of the request being
made.

(3) A is not required to have regard to a view expressed against taking a step in so far as A
reasonably believes that the view is expressed because of the disabled person’s disability.

(4) Nothing in this paragraph affects anything a commonhold association is required to do
pursuant to Part 1 of the Commonhold and Leasehold Reform Act 2002.

Agreementon adjustments relating to common parts

7. (1) If A decides that it is reasonable to take a step for the purposes of paragraph 5, A and
the disabled person must agree inwriting the rights and responsibilities of each of them in
relation to the step.

(2) An agreement under this paragraph must, in particular, make provision as to the respon-
sibilities of the parties in relation to-
(a) the costs of any work to be undertaken;
(b) other costs arising from the work;
(c) the restoration of the common parts to their former condition if the relevant disabled

person stops living in the premises.
(3) It is always reasonable before the agreement is made for A to insist that the agreement

should require the disabled person to pay-
(a) the costs referred to in paragraphs (a) and (b) of sub-paragraph (2), and
(b) the costs of the restoration referred to in paragraph (c) of that sub-paragraph.
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(4) If an agreement under this paragraph is made, A’s obligations under the agreement
become part of A’s interest in the common parts and pass on subsequent disposals
accordingly.

(5) Regulations may require a party to an agreement under this paragraph to provide, in
prescribed circumstances, prescribed information about the agreement to persons of a
prescribed description.

(6) The regulations may require the information to be provided in a prescribed form.
(7) Regulations may make provision as to circumstances in which an agreement under this

paragraph is to cease to have effect, in so far as the agreement does not itself make
provision for termination.

Victimisation

8. (1) This paragraph applies where the relevant disabled person comes within paragraph
2(4)(b), 4(4)(b) or 5(4)(c).

(2) A must not, because of costs incurred in connection with taking steps to comply with a
requirement imposed for the purposes of paragraph 2, 4 or 5, subject to a detriment-
(a) a tenant of the premises, or
(b) the unit-holder.

Regulations

9. (1) This paragraph applies for the purposes of section 36 and this Schedule.
(2) Regulations may make provision as to-

(a) circumstances inwhich premises are to be treated as let, or as not let, to a person;
(b) circumstances inwhich premises are to be treated as being, or as not being, to let;
(c) who is to be treated as being, or as not being, a person entitled to occupy premises

otherwise than as tenant or unit-holder;
(d) who is to be treated as being, or as not being, a person by whom premises are let;
(e) who is to be treated as having, or as not having, premises to let;
(f) who is to be treated as being, or as not being, a manager of premises.

(3) Provision made by virtue of this paragraph may amend this Schedule.

DEFINITIONS
‘‘disability’’: s.6
‘‘reasonable adjustments’’: ss.20

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.38(8): interpretation and exceptions (to Pt 4: premises). It is

headed: premises: reasonable adjustments.
Paragraph 9 makes provision for regulations, the second set in the Schedules, so far.

SCHEDULE 5 Section 38

Premises: Exceptions

Owner-occupier

1.
(1) This paragraph applies to the private disposal of premises by an owner-occupier.
(2) Adisposal is a private disposal only if the owner-occupier does not-

(a) use the services of an estate agent for the purpose of disposing of the premises, or
(b) publish (or cause to be published) an advertisement in connection with their

disposal.
(3) Section 33(1) applies only in so far as it relates to race.
(4) Section 34(1) does not apply in so far as it relates to-

(a) religion or belief, or
(b) sexual orientation.

(5) In this paragraph-
‘‘estate agent’’ means a person who, by way of profession or trade, provides services for

the purpose of-
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(a) finding premises for persons seeking them,or
(b) assisting in the disposal of premises;

‘‘owner-occupier’’means a personwho-
(a) owns an estate or interest in premises, and
(b) occupies the whole of them.

2.
(1) Section 36(1)(a) does not apply if-

(a) the premises are, or have been, the only or main home of a person by whom they are
let, and

(b) since entering into the letting, neither that person nor any other by whom they are
let has used a manager for managing the premises.

(2) A manager is a personwho, by profession or trade, manages let premises.
(3) Section 36(1)(b) does not apply if-

(a) the premises are, or have been, the only or main home of a person who has them to
let, and

(b) neither that person nor any other who has the premises to let uses the services of an
estate agent for letting the premises.

(4) ‘‘Estate agent’’ has the meaning given in paragraph 1.

Small premises

3.
(1) This paragraph applies to anything done by a person in relation to the disposal,

occupation or management of part of small premises if-
(a) the person or a relative of that person resides, and intends to continue to reside, in

another part of the premises, and
(b) the premises include parts (other than storage areas and means of access) shared

with residents of the premises who are not members of the same household as the
resident mentioned in paragraph (a).

(2) Sections 33(1), 34(1) and 35(1) apply only in so far as they relate to race.
(3) Premises are small if-

(a) the only other persons occupying the accommodation occupied by the resident
mentioned in sub-paragraph (1)(a) are members of the same household,

(b) the premises also include accommodation for at least one other household,
(c) the accommodation for each of those other households is let, or available for letting,

on a separate tenancy or similar agreement, and
(d) the premises are not normally sufficient to accommodate more than two other

households.
(4) Premises are also small if they are not normally sufficient to provide residential accom-

modation for more than six persons (in addition to the resident mentioned in sub-
paragraph (1)(a) and members of the same household).

(5) In this paragraph, ‘‘relative’’ means-
(a) spouse or civil partner,
(b) unmarried partner,
(c) parent or grandparent,
(d) child or grandchild (whether or not legitimate),
(e) the spouse, civil partner or unmarried partner of a child or grandchild,
(f) brother or sister (whether of full blood or half-blood), or
(g) a relative within paragraph (c), (d), (e) or (f) whose relationship arises as a result of

marriage or civil partnership.
(6) In sub-paragraph (5), a reference to an unmarried partner is a reference to the other

member of a couple consisting of-
(a) a man and a woman who are not married to each other but are living together as

husband andwife, or
(b) two people of the same sex who are not civil partners of each other but are living

together as if they were.

4.
(1) Section 36(1) does not apply if-

(a) the premises in question are small premises,
(b) the relevant person or a relative of that person resides, and intends to continue to

reside, in another part of the premises, and
(c) the premises include parts (other than storage areas and means of access) shared

with residents of the premises who are not members of the same household as the
resident mentioned in paragraph (b).
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(2) The relevant person is the personwho, for the purposes of section 36(1), is-
(a) the controller of the premises, or
(b) the responsible person in relation to the common parts towhich the premises relate.

(3) ‘‘Small premises’’ and ‘‘relative’’ have the same meaning as in paragraph 3.

5. AMinister of the Crownmayby order amend paragraph 3 or 4.

DEFINITIONS
‘‘disability’’: s.6
‘‘reasonable adjustments’’: s.20

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.38(9): interpretation and exceptions (to Pt 4: premises). It is

headed: premises: exceptions.
Paragraph 5 permits a minister of the crown to amend paras 3 or 4.

SCHEDULE 6 Section 52

Office-Holders: Excluded Offices

Work towhich other provisions apply

1. (1) An office or post is not a personal or public office in so far as one or more of the
provisions mentioned in sub-paragraph (2)-
(a) applies in relation to the office or post, or
(b) would apply in relation to the office or post but for the operation of some other

provision of this Act.
(2) Those provisions are-

(a) section 39 (employment);
(b) section 41 (contract work);
(c) section 44 (partnerships).
(d) section 45 (LLPs);
(e) section 47 (barristers);
(f) section 48 (advocates);
(g) section 55 (employment services) so far as applying to the provision of work

experience within section 56(2)(a) or arrangements within section 56(2)(c) for such
provision.

Political offices

2. (1) An office or post is not a personal or public office if it is a political office.
(2) A political office is an office or post set out in the second columnof the followingTable-

Political setting Office or post

Houses of Parliament An office of the House of Commons held by a
member of that House

An office of the House of Lords held by a member of
that House

A Ministerial office within the meaning of section 2
of the House of Commons Disqualification Act
1975

The office of the Leader of the Opposition within the
meaning of the Ministerial and other Salaries Act
1975
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Political setting Office or post

The office of the Chief Opposition Whip, or of an
Assistant OppositionWhip, within the meaning of
that Act

Scottish Parliament An office of the Scottish Parliament held by a
member of the Parliament

The office of a member of the Scottish Executive

The office of a junior ScottishMinister

National Assembly forWales An office of the National Assembly forWales held by
a member of theAssembly

The office of a member of the Welsh Assembly
Government

Local government in England
(outside London)

An office of a county council, district council or
parish council in England held by a member of the
council

An office of the Council of the Isles of Scilly held by
a member of the Council

Local government in London An office of the Greater London Authority held by
the Mayor of London or a member of the London
Assembly

An office of a London borough council held by a
member of the council

An office of the Common Council of the City of
London held by a member of the Council

Local government inWales An office of a county council, county borough council
or community council inWales held by a member
of the council

Local government in Scotland An office of a council constituted under section 2 of
the Local Government etc. (Scotland) Act 1994
held by a member of the council

An office of a council established under section 51 of
the Local Government (Scotland) Act 1973 held by
a member of the council

Political parties An office of a registered political party

(3) The reference to a registered political party is a reference to a party registered in the
Great Britain register under Part 2 of the Political Parties, Elections and Referendums
Act 2000.

Honours etc

3. A life peerage (within the meaning of the Life Peerages Act 1958), or any other dignity or
honour conferred by the Crown, is not a personal or public office.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.52(9): interpretation and exceptions (applying to ss.49^51,

dealing with office-holders). It is headed: office-holders: excluded offices.
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SCHEDULE 7 Section 80

Equality of Terms: Exceptions

Part 1

Terms of Work

Compliance with laws regulating employment of women, etc

1. Neither a sex equality clause nor a maternity equality clause has effect in relation to terms of
work affected by compliance with laws regulating-

(a) the employment of women;
(b) the appointment of women to personal or public offices.

Pregnancy, etc

2. A sex equality clause does not have effect in relation to terms of work affording special
treatment towomen in connectionwith pregnancy or childbirth.

Part 2

Occupational Pension Schemes

Preliminary

3. (1) A sex equality rule does not have effect in relation to a difference as between men and
women in the effect of a relevant matter if the difference is permitted by or by virtue of
this Part of this Schedule.

(2) ‘‘Relevant matter’’ has the meaning given in section 67.

State retirement pensions

4. (1) This paragraph applies where a man and a woman are eligible, in such circumstances as
may be prescribed, to receive different amounts by way of pension.

(2) The difference is permitted if, in prescribed circumstances, it is attributable only to differ-
ences between men and women in the retirement benefits to which, in prescribed
circumstances, the man andwoman are or would be entitled.

(3) ‘‘Retirement benefits’’ are benefits under sections 43 to 55 of the Social Security Contribu-
tions and Benefits Act 1992 (state retirement pensions).

Actuarial factors

5. (1) A difference as between men and women is permitted if it consists of applying to the cal-
culation of the employer’s contributions to an occupational pension scheme actuarial
factors which-
(a) differ for men andwomen, and
(b) are of such description as may be prescribed.

(2) A difference as between men and women is permitted if it consists of applying to the
determination of benefits of such description as may be prescribed actuarial factors
which differ for men andwomen.

Power to amend

6. (1) Regulations may amend this Part of this Schedule so as to add, vary or omit provision
about cases where a difference as between men and women in the effect of a relevant
matter is permitted.

(2) The regulations may make provision about pensionable service before the date on which
they come into force (but not about pensionable service before 17May 1990).
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GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.80(8): interpretation and exceptions (applying to Ch.3 of Pt 5).

It is headed: equality of terms: exceptions.
It is divided into two parts: terms of work (Pt 1); and occupational pension schemes (Pt 2).
Paragraph 4 makes provision for regulations, the third set in the Schedules, so far. And para.6

for a minister of the crown to amend Pt 2 of the Schedule by regulations, the fourth set in the
Schedules, so far.

SCHEDULE 8 Section 83

Work: Reasonable Adjustments

Part 1

Introductory

Preliminary

1. This Schedule applies where a duty to make reasonable adjustments is imposed on A by
this Part of this Act.

Theduty

2.
(1) A must comply with the first, second and third requirements.
(2) For the purposes of this paragraph-

(a) the reference in section 20(3) to a provision, criterion or practice is a reference to a
provision, criterion or practice applied by or on behalfof A;

(b) the reference in section 20(4) to a physical feature is a reference to a physical feature
of premises occupied byA;

(c) the reference in section 20(3), (4) or (5) to a disabled person is to an interested
disabled person.

(3) In relation to the first and third requirements, a relevant matter is any matter specified
in the first column of the applicable table in Part 2 of this Schedule.

(4) In relation to the second requirement, a relevant matter is-
(a) a matter specified in the second entry of the first column of the applicable table in

Part 2 of this Schedule, or
(b) where there is only one entry in a column, a matter specified there.

(5) If two or more persons are subject to a duty to make reasonable adjustments in relation
to the same interested disabled person, each of them must comply with the duty so far as it
is reasonable for each of them to do so.

3.
(1) This paragraph applies if a duty to make reasonable adjustments is imposed on A by

section 55 (except where the employment service which A provides is the provision of
vocational training within the meaning given by section 56(6)(b)).

(2) The reference in section 20(3), (4) and (5) to a disabled person is a reference to an
interested disabled person.

(3) In relation to each requirement, the relevant matter is the employment service which A
provides.

(4) Sub-paragraph (5) of paragraph 2 applies for the purposes of this paragraph as it
applies for the purposes of that paragraph.
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Part 2

Interested Disabled Person

Preliminary
4. An interested disabled person is a disabled person who, in relation to a relevant matter, is

of a description specified in the second column of the applicable table in this Part of this
Schedule.

Employers (see section 39)
5.
(1) This paragraph applies whereA is an employer.

Relevant matter Description of disabled person

Deciding to whom to offer
employment.

A person who is, or has notified A that the person
maybe, an applicant for the employment.

Employment byA. An applicant for employment byA.

An employee of A’s.

(2) Where A is the employer of a disabled contract worker (B), A must comply with the
first, second and third requirements on each occasionwhen B is supplied to a principal to
do contract work.

(3) In relation to the first requirement (as it applies for the purposes of sub-paragraph (2))-
(a) the reference in section 20(3) to a provision, criterion or practice is a reference to a

provision, criterion or practice applied by or on behalf of all or most of the principals
towhomB is or might be supplied,

(b) the reference to being put at a substantial disadvantage is a reference to being likely
to be put at a substantial disadvantage that is the same or similar in the case of each of
the principals referred to in paragraph (a), and

(c) the requirement imposed on A is a requirement to take such steps as it would be
reasonable for A to have to take if the provision, criterion or practice were applied by
or on behalfof A.

(4) In relation to the second requirement (as it applies for the purposes of sub-paragraph
(2))-
(a) the reference in section 20(4) to a physical feature is a reference to a physical feature

of premises occupied by each of the principals referred to in sub-paragraph (3)(a),
(b) the reference to being put at a substantial disadvantage is a reference to being likely

to be put at a substantial disadvantage that is the same or similar in the case of each of
those principals, and

(c) the requirement imposed on A is a requirement to take such steps as it would be
reasonable forAto have to take if the premises were occupied byA.

(5) In relation to the third requirement (as it applies for the purposes of sub-paragraph (2))-
(a) the reference in section 20(5) to being put at a substantial disadvantage is a reference

to being likely to be put at a substantial disadvantage that is the same or similar in the
case of each of the principals referred to in sub-paragraph (3)(a), and

(b) the requirement imposed on A is a requirement to take such steps as it would be
reasonable forAto have to take if Awere the person towhomB was supplied.

Principals in contract work (see section 41)
6.
(1) This paragraph applies whereA is a principal.

Relevant matter Description of disabled person

Contract work that A may make
available.

A person who is, or has notified A that the person
maybe, an applicant to do the work.

Contract work that A makes available. A personwho is supplied to do the work.
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(2) A is not required to do anything that a disabled person’s employer is required to do by
virtue of paragraph 5.

Partnerships (see section 44)
7.
(1) This paragraph applies whereA is a firm or a proposed firm.

Relevant matter Description of disabled person

Deciding to whom to offer a position
as a partner.

A person who is, or has notified A that the person
maybe, a candidate for the position.

A position as a partner. A candidate for the position.

The partner who holds the position.
(2) Where a firm or proposed firm (A) is required by this Schedule to take a step in relation

to an interested disabled person (B)-
(a) the cost of taking the step is to be treated as an expense of A;
(b) the extent to which B should (if B is or becomes a partner) bear the cost is not to

exceed such amount as is reasonable (having regard in particular to B’s entitlement to
share in A’s profits).

LLPs (see section 45)
8.
(1) This paragraph applies whereA is an LLPor a proposed LLP.

Relevant matter Description of disabled person

Deciding to whom to offer a position
as a member.

A person who is, or has notified A that the person
maybe, a candidate for the position.

A position as a member. A candidate for the position.

The member who holds the position.

(2) Where an LLP or proposed LLP (A) is required by this Schedule to take a step in
relation to an interested disabled person (B)-
(a) the cost of taking the step is to be treated as an expense of A;
(b) the extent to which B should (if B is or becomes a member) bear the cost is not to

exceed such amount as is reasonable (having regard in particular to B’s entitlement to
share in A’s profits).

Barristers and their clerks (see section 47)
9. This paragraph applies whereA is a barrister or barrister’s clerk.

Relevant matter Description of disabled person

Deciding to whom to offer a pupillage
or tenancy.

A person who is, or has notified A that the person
maybe, an applicant for the pupillage or tenancy.

A pupillage or tenancy. An applicant for the pupillage or tenancy.

The pupil or tenant.

Advocates and their clerks (see section 48)
10. This paragraph applies whereA is an advocate or advocate’s clerk.
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Relevant matter Description of disabled person

Deciding who to offer to take as a
devil or to whom to offer
membership of a stable.

A person who applies, or has notified A that the
person may apply, to be taken as a devil or to
become a member of the stable.

The relationship with a devil or
membership of a stable.

An applicant to be taken as a devil or to become a
member of the stable.

The devil or member.

Persons makingappointments to offices etc. (see sections 49 to 51)

11. This paragraph applies where A is a person who has the power to make an appointment
to a personal or public office.

Relevant matter Description of disabled person

Deciding towhom to offer the appoint-
ment.

A person who is, or has notified A that the person
maybe, seeking the appointment.

A person who is being considered for the appoint-
ment.

Appointment to the office. A person who is seeking, or being considered for,
appointment to the office.

12. This paragraph applies where A is a relevant person in relation to a personal or public
office.

Relevant matter Description of disabled person

Appointment to the office. A person appointed to the office.

13. This paragraph applies where A is a person who has the power to make a recommenda-
tion for, or give approval to, an appointment to a public office.

Relevant matter Description of disabled person

Deciding who to recommend or
approve for appointment to the
office.

A person who is, or has notified A that the person
may be, seeking recommendation or approval for
appointment to the office.

A person who is being considered for recommenda-
tion or approval for appointment to the office.

An appointment to the office. A person who is seeking, or being considered for,
appointment to the office in question.

14. In relation to the second requirement in a case within paragraph 11, 12 or 13, the
reference in paragraph 2(2)(b) to premises occupied byA is to be read as a reference to
premises-
(a) under the control of A, and
(b) at or fromwhich the functions of the office concerned are performed.
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Qualifications bodies (see section 53)

15.
(1) This paragraph applies whereA is a qualifications body.

Relevant matter Description of disabled person

Deciding upon whom to confer a
relevant qualification.

A person who is, or has notified A that the person
may be, an applicant for the conferment of the
qualification.

Conferment by the body of a relevant
qualification.

An applicant for the conferment of the qualification.

A personwho holds the qualification.

(2) A provision, criterion or practice does not include the application of a competence
standard.

Employment service-providers (see section 55)

16. This paragraph applies where-
(a) A is an employment service-provider, and
(b) the employment service which A provides is vocational training within the meaning

given by section 56(6)(b).

Relevant matter Description of disabled person

Deciding to whom to offer to
provide the service.

A person who is, or has notified A that the
person may be, an applicant for the
provision of the service.

Provision byAof the service. A person who applies to A for the provision of
the service.

A person towhomAprovides the service.

Trade organisations (see section 57)

17. This paragraph applies whereA is a trade organisation.

Relevant matter Description of disabled person

Deciding to whom to offer
membership of the organisation.

A person who is, or has notified A that the person
maybe, an applicant for membership.

Membership of the organisation. An applicant for membership.

A member.

Local authorities (see section 58)

18.
(1) This paragraph applies whereA is a local authority.

Relevant matter Description of disabled person

A member’s carrying-out of official
business.

The member.
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(2) Regulations may, for the purposes of a case within this paragraph, make provision-
(a) as to circumstances in which a provision, criterion or practice is, or is not, to be

taken to put a disabled person at the disadvantage referred to in the first require-
ment;

(b) as to circumstances in which a physical feature is, or is not, to be taken to put a
disabled person at the disadvantage referred to in the second requirement;

(c) as to circumstances in which it is, or in which it is not, reasonable for a local
authority to be required to take steps of a prescribed description;

(d) as to steps which it is always, or which it is never, reasonable for a local authority to
take.

Occupational pensions (see section 61)

19. This paragraph applies where A is, in relation to an occupational pension scheme, a
responsible personwithin the meaning of section 61.

Relevant matter Description of disabled person

Carrying out A’s functions in relation
to the scheme.

A personwho is or may be a member of the scheme.

Part 3

Limitations on the Duty

Lack of knowledge of disability, etc

20. (1) A is not subject to a duty to make reasonable adjustments if A does not know, and
could not reasonably be expected to know-

(a) in the case of an applicant or potential applicant, that an interested disabled person
is or may be an applicant for the work in question;

(b) in any other case referred to in this Part of this Schedule, that an interested disabled
person has a disability and is likely to be placed at the disadvantage referred to in the
first, second or third requirement.

(2) An applicant is, in relation to the description of A specified in the first column of the
table, a person of a description specified in the second column (and the reference to a
potential applicant is to be construed accordingly).

Description of A Applicant

An employer An applicant for employment

A firm or proposed firm Acandidate for a position as a partner

An LLPor proposed LLP Acandidate for a position as a member

Abarrister or barrister’s clerk An applicant for a pupillage or tenancy

An advocate or advocate’s clerk An applicant for being taken as an advocate’s devil
or for becoming a member of a stable

A relevant person in relation to a
personal or public office

A person who is seeking appointment to, or recom-
mendation or approval for appointment to, the
office

Aqualifications body An applicant for the conferment of a relevant qualifi-
cation

An employment service-provider An applicant for the provision of an employment
service

Atrade organisation An applicant for membership
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(3) If the duty to make reasonable adjustments is imposed on A by section 55, this
paragraph applies only in so far as the employment service which A provides is vocational
training within the meaning given by section 56(6)(b).

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.83(10): interpretation and exceptions (applying to Pt 5). It is

headed: work: reasonable adjustments.
It is divided into three Parts: introductory (Pt 1); interested disabled person (Pt 2); and limita-

tions on the duty (Pt 3).
Paragraph 4 makes provision for regulations, the third set in the Schedules, so far. And para.6

for a minister of the crown to amend Pt 2 of the Schedule by regulations, the fourth set in the
Schedules, so far.

SCHEDULE 9 Section 83

Work: Exceptions

Part 1

Occupational Requirements

General

1. (1) A person (A) does not contravene a provision mentioned in sub-paragraph (2) by
applying in relation to work a requirement to have a particular protected characteristic, if
A shows that, having regard to the nature or context of the work-
(a) it is an occupational requirement,
(b) the application of the requirement is a proportionate means of achieving a legitimate

aim, and
(c) the person to whom A applies the requirement does not meet it (or A has reasonable

grounds for not being satisfied that the person meets it).
(2) The provisions are-

(a) section 39(1)(a) or (c) or (2)(b) or (c);
(b) section 41(1)(b);
(c) section 44(1)(a) or (c) or (2)(b) or (c);
(d) section 45(1)(a) or (c) or (2)(b) or (c);
(e) section 49(3)(a) or (c) or (6)(b) or (c);
(f) section 50(3)(a) or (c) or (6)(b) or (c);
(g) section 51(1).

(3) The references in sub-paragraph (1) to a requirement to have a protected characteristic
are to be read-
(a) in the case of gender reassignment, as references to a requirement not to be a transsex-

ual person (and section 7(3) is accordingly to be ignored);
(b) in the case of marriage and civil partnership, as references to a requirement not to

be married or a civil partner (and section 8(2) is accordingly to be ignored).
(4) In the case of a requirement to be of a particular sex, sub-paragraph (1) has effect as if

in paragraph (c), the words from ‘‘(or’’ to the endwere omitted.

Religious requirements relating to sex, marriage etc., sexual orientation

2. (1) A person (A) does not contravene a provision mentioned in sub-paragraph (2) by
applying in relation to employment a requirement to which sub-paragraph (4) applies if A
shows that-
(a) the employment is for the purposes of an organised religion,
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(b) the application of the requirement engages the compliance or non-conflict principle,
and

(c) the person to whom A applies the requirement does not meet it (or A has reasonable
grounds for not being satisfied that the person meets it).

(2) The provisions are-
(a) section 39(1)(a) or (c) or (2)(b) or (c);
(b) section 49(3)(a) or (c) or (6)(b) or (c);
(c) section 50(3)(a) or (c) or (6)(b) or (c);
(d) section 51(1).

(3) A person does not contravene section 53(1) or (2)(a) or (b) by applying in relation to a
relevant qualification (within the meaning of that section) a requirement to which sub-
paragraph (4) applies if the person shows that-
(a) the qualification is for the purposes of employment mentioned in sub-paragraph

(1)(a), and
(b) the application of the requirement engages the compliance or non-conflict principle.

(4) This sub-paragraph applies to-
(a) a requirement to be of a particular sex;
(b) a requirement not to be a transsexual person;
(c) a requirement not to be married or a civil partner;
(d) a requirement not to be married to, or the civil partner of, a person who has a living

former spouse or civil partner;
(e) a requirement relating to circumstances in which a marriage or civil partnership

came to an end;
(f) a requirement related to sexual orientation.

(5) The application of a requirement engages the compliance principle if the requirement is
applied so as to comply with the doctrines of the religion.

(6) The application of a requirement engages the non-conflict principle if, because of the
nature or context of the employment, the requirement is applied so as to avoid conflicting
with the strongly held religious convictions of a significant number of the religion’s
followers.

(7) A reference to employment includes a reference to an appointment to a personal or
public office.

(8) In the case of a requirement within sub-paragraph (4)(a), sub-paragraph (1) has effect as
if in paragraph (c) the words from ‘‘(or’’ to the endwere omitted.

Other requirements relating to religion orbelief

3. A person (A) with an ethos based on religion or belief does not contravene a provision
mentioned in paragraph 1(2) by applying in relation to work a requirement to be of a
particular religion or belief if A shows that, having regard to that ethos and to the nature or
context of the work-

(a) it is an occupational requirement,
(b) the application of the requirement is a proportionate means of achieving a legitimate

aim, and
(c) the person to whom A applies the requirement does not meet it (or A has reasonable

grounds for not being satisfied that the person meets it).

Armed forces

4. (1) A person does not contravene section 39(1)(a) or (c) or (2)(b) by applying in relation to
service in the armed forces a relevant requirement if the person shows that the application
is a proportionate means of ensuring the combat effectiveness of the armed forces.

(2) A relevant requirement is-
(a) a requirement to be a man;
(b) a requirement not to be a transsexual person.

(3) This Part of this Act, so far as relating to age or disability, does not apply to service in
the armed forces; and section 55, so far as relating to disability, does not apply to work
experience in the armed forces.

Employment services

5. (1) A person (A) does not contravene section 55(1) or (2) if A shows that A’s treatment of
another person relates only to work the offer of which could be refused to that other
person in reliance on paragraph 1, 2, 3 or 4.

(2) A person (A) does not contravene section 55(1) or (2) if A shows that A’s treatment of
another person relates only to training for work of a description mentioned in sub-
paragraph (1).

(3) A person (A) does not contravene section 55(1) or (2) if A shows that-
15—231

15/SCH.92010 c.15



(a) A acted in reliance on a statement made to A by a person with the power to offer the
work in question to the effect that, by virtue of sub-paragraph (1) or (2), A’s action
would be lawful, and

(b) it was reasonable forAto rely on the statement.
(4) A person commits an offence by knowingly or recklessly making a statement such as is

mentioned in sub-paragraph (3)(a) which in a material respect is false or misleading.
(5) A person guilty of an offence under sub-paragraph (4) is liable on summary conviction

to a fine not exceeding level 5 on the standard scale.

Interpretation

6. (1) This paragraph applies for the purposes of this Part of this Schedule.
(2) A reference to contravening a provision of this Act is a reference to contravening that

provision by virtue of section 13.
(3) A reference to work is a reference to employment, contract work, a position as a partner

or as a member of an LLP,or an appointment to a personal or public office.
(4) A reference to a person includes a reference to an organisation.
(5) A reference to section 39(2)(b), 44(2)(b), 45(2)(b), 49(6)(b) or 50(6)(b) is to be read as a

reference to that provision with the omission of the words ‘‘or for receiving any other
benefit, facility or service’’.

(6) A reference to section 39(2)(c), 44(2)(c), 45(2)(c), 49(6)(c), 50(6)(c), 53(2)(a) or 55(2)(c)
(dismissal, etc.) does not include a reference to that provision so far as relating to sex.

(7) The reference to paragraph (b) of section 41(1), so far as relating to sex, is to be read as
if that paragraph read-

‘‘(b) by not allowing the worker to do the work.’’

Part 2

Exceptions Relating to Age

Preliminary

7. For the purposes of this Part of this Schedule, a reference to an age contravention is a
reference to a contravention of this Part of this Act, so far as relating to age.

Retirement

8. (1) It is not an age contravention to dismiss a relevant worker at or over the age of 65 if the
reason for the dismissal is retirement.

(2) Each of the following is a relevant worker-
(a) an employee within the meaning of section 230(1) of the Employment Rights Act

1996;
(b) a person in Crown employment;
(c) a relevant member of theHouse of Commons staff;
(d) a relevant member of theHouse of Lords staff.

(3) Retirement is a reason for dismissal only if it is a reason for dismissal by virtue of Part
10 of the Employment Rights Act 1996.

Applicants at orapproaching retirement age

9. (1) A person does not contravene section 39(1)(a) or (c), so far as relating to age, in a case
where the other person-
(a) has attained the age limit, or would have attained it before the end of six months

beginning with the date onwhich the application for the employment had to be made,
and

(b) would, if recruited for the employment, be a relevant worker within the meaning of
paragraph 8.

(2) The age limit is whichever is the greater of-
(a) the age of 65, and
(b) the normal retirement age in the case of the employment concerned.

(3) The reference to the normal retirement age is to be construed in accordance with
section 98ZHof the Employment Rights Act 1996.

Benefits based on length of service

10. (1) It is not an age contravention for a person (A) to put a person (B) at a disadvantage
when compared with another (C), in relation to the provision of a benefit, facility or
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service in so far as the disadvantage is because B has a shorter period of service than
C.

(2) If B’s period of service exceeds 5 years, A may rely on sub-paragraph (1) only if A
reasonably believes that doing so fulfils a business need.

(3) A person’s period of service is whichever of the following A chooses-
(a) the period for which the person has been working for A at or above a level (assessed

by reference to the demands made on the person) that A reasonably regards as appro-
priate for the purposes of this paragraph, or

(b) the period for which the person has beenworking forA at any level.
(4) The period for which a person has been working for A must be based on the number of

weeks during the whole or part of which the person hasworked forA.
(5) But for that purposeA may, so far as is reasonable, discount-

(a) periods of absence;
(b) periods that A reasonably regards as related to periods of absence.

(6) For the purposes of sub-paragraph (3)(b), a person is to be treated as having worked for
Aduring any period inwhich the personworked for a person other than A if-
(a) that period counts as a period of employment with A as a result of section 218 of the

Employment Rights Act 1996, or
(b) if sub-paragraph (a) does not apply, that period is treated as a period of employment

by an enactment pursuant towhich the person’s employment was transferred toA.
(7) For the purposes of this paragraph, the reference to a benefit, facility or service does not

include a reference to a benefit, facility or service which may be provided only by virtue
of a person’s ceasing towork.

The national minimumwage: young workers

11. (1) It is not an age contravention for a person to pay a young worker (A) at a lower rate
than that at which the person pays an older worker (B) if-
(a) the hourly rate for the national minimum wage for a person of A’s age is lower than

that for a person of B’s age, and
(b) the rate at which A is paid is below the single hourly rate.

(2) A young worker is a person who qualifies for the national minimum wage at a lower
rate than the single hourly rate; and an older worker is a person who qualifies for the
national minimumwage at a higher rate than that at which the young worker qualifies for
it.

(3) The single hourly rate is the rate prescribed under section 1(3) of the National
MinimumWageAct 1998.

The national minimumwage: apprentices

12. (1) It is not an age contravention for a person to pay an apprentice who does not qualify
for the national minimum wage at a lower rate than the person pays an apprentice who
does.

(2) An apprentice is a personwho-
(a) is employed under a contract of apprenticeship, or
(b) as a result of provision made by virtue of section 3(2)(a) of the National Minimum

Wage Act 1998 (persons not qualifying), is treated as employed under a contract of
apprenticeship.

Redundancy

13. (1) It is not an age contravention for a person to give a qualifying employee an enhanced
redundancy payment of an amount less than that of an enhanced redundancy payment
which the person gives to another qualifying employee, if each amount is calculated on
the same basis.

(2) It is not an age contravention to give enhanced redundancy payments only to those who
are qualifying employees by virtue of sub-paragraph (3)(a) or (b).

(3) A person is a qualifying employee if the person-
(a) is entitled to a redundancy payment as a result of section 135 of the Employment

Rights Act 1996,
(b) agrees to the termination of the employment in circumstances where the person

would, if dismissed, have been so entitled,
(c) would have been so entitled but for section 155 of that Act (requirement for two

years’ continuous employment), or
(d) agrees to the termination of the employment in circumstances where the person

would, if dismissed, have been so entitled but for that section.
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(4) An enhanced redundancy payment is a payment the amount of which is, subject to sub-
paragraphs (5) and (6), calculated in accordance with section 162(1) to (3) of the
Employment Rights Act 1996.

(5) A person making a calculation for the purposes of sub-paragraph (4)-
(a) may treat aweek’s pay as not being subject to a maximum amount;
(b) may treat a week’s pay as being subject to a maximum amount above that for the

time being specified in section 227(1) of the Employment Rights Act 1996;
(c) may multiply the appropriate amount for each year of employment by a figure of

more than one.
(6) Having made a calculation for the purposes of sub-paragraph (4) (whether or not in

reliance on sub-paragraph (5)), a person may multiply the amount calculated by a figure
of more than one.

(7) In sub-paragraph (5), ‘‘the appropriate amount’’ has the meaning given in section 162 of
the Employment Rights Act 1996, and ‘‘a week’s pay’’ is to be read with Chapter 2 of
Part 14 of that Act.

(8) For the purposes of sub-paragraphs (4) to (6), the reference to ‘‘the relevant date’’ in
subsection (1)(a) of section 162 of that Act is, in the case of a person who is a qualifying
employee by virtue of sub-paragraph (3)(b) or (d), to be read as reference to the date of the
termination of the employment.

Life assurance

14. (1) This paragraph applies if a person (A) takes early retirement because of ill health.
(2) It is not an age contravention to provide A with life assurance cover for the period

starting when A retires and ending-
(a) if there is a normal retirement age,when A attains the normal retirement age;
(b) in any other case,when A attains the age of 65.

(3) The normal retirement age in relation to A is the age at which, when A retires, persons
holding comparable positions in the same undertaking are normally required to retire.

Child care

15. (1) A person does not contravene a relevant provision, so far as relating to age, only by
providing, or making arrangements for or facilitating the provision of, care for children
of a particular age group.

(2) The relevant provisions are-
(a) section 39(2)(b);
(b) section 41(1)(c);
(c) section 44(2)(b);
(d) section 45(2)(b);
(e) section 47(2)(b);
(f) section 48(2)(b);
(g) section 49(6)(b);
(h) section 50(6)(b);
(i) section 57(2)(a);
(j) section 58(3)(a).

(3) Facilitating the provision of care for a child includes-
(a) paying for some or all of the cost of the provision;
(b) helping a parent of the child to find a suitable person to provide care for the child;
(c) enabling a parent of the child to spend more time providing care for the child or

otherwise assisting the parent with respect to the care that the parent provides for the
child.

(4) A child is a personwho has not attained the age of 17.
(5) A reference to care includes a reference to supervision.

Contributions to personal pension schemes

16. (1) A Minister of the Crown may by order provide that it is not an age contravention for
an employer to maintain or use, with respect to contributions to personal pension
schemes, practices, actions or decisions relating to age which are of a specified descrip-
tion.

(2) An order authorising the use of practices, actions or decisions which are not in use
before the order comes into force must not be made unless the Minister consults such
persons as theMinister thinks appropriate.

(3) ‘‘Personal pension scheme’’ has the meaning given in section 1 of the Pension Schemes
Act 1993; and ‘‘employer’’, in relation to a personal pension scheme, has the meaning
given in section 318(1) of the Pensions Act 2004.
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Part 3

Other Exceptions

Non-contractual payments towomen onmaternity leave

17. (1) A person does not contravene section 39(1)(b) or (2), so far as relating to pregnancy and
maternity, by depriving a woman who is on maternity leave of any benefit from the
terms of her employment relating to pay.

(2) The reference in sub-paragraph (1) to benefit from the terms of a woman’s employment
relating to pay does not include a reference to-
(a) maternity-related pay (including maternity-related pay that is increase-related),
(b) pay (including increase-related pay) in respect of times when she is not on maternity

leave, or
(c) pay by way of bonus in respect of times when she is on compulsory maternity leave.

(3) For the purposes of sub-paragraph (2), pay is increase-related in so far as it is to be
calculated by reference to increases in pay that the woman would have received had she
not been on maternity leave.

(4) A reference to terms of her employment is a reference to terms of her employment that
are not in her contract of employment, her contract of apprenticeship or her contract to
dowork personally.

(5) ‘‘Pay’’means benefits-
(a) that consist of the payment of money to an employee by way of wages or salary, and
(b) that are not benefits whose provision is regulated by the contract referred to in sub-

paragraph (4).
(6) ‘‘Maternity-related pay’’means pay towhich awoman is entitled-

(a) as a result of being pregnant, or
(b) in respect of times when she is on maternity leave.

Benefits dependenton marital status, etc

18. (1) A person does not contravene this Part of this Act, so far as relating to sexual orientation,
by doing anything which prevents or restricts a person who is not married from having
access to a benefit, facility or service-

(a) the right to which accrued before 5 December 2005 (the day on which section 1 of
the Civil PartnershipAct 2004 came into force), or

(b) which is payable in respect of periods of service before that date.
(2) A person does not contravene this Part of this Act, so far as relating to sexual orientation,

by providing married persons and civil partners (to the exclusion of all other persons)
with access to a benefit, facility or service.

Provision of services etc. to the public

19. (1) A does not contravene a provision mentioned in sub-paragraph (2) in relation to the
provision of a benefit, facility or service to B if A is concerned with the provision (for
payment or not) of a benefit, facility or service of the same description to the public.

(2) The provisions are-
(a) section 39(2) and (4);
(b) section 41(1) and (3);
(c) sections 44(2) and (6) and 45(2) and (6);
(d) sections 49(6) and (8) and 50(6), (7), (9) and (10).

(3) Sub-paragraph (1) does not apply if-
(a) the provision by A to the public differs in a material respect from the provision by A

to comparable persons,
(b) the provision to B is regulated by B’s terms, or
(c) the benefit, facility or service relates to training.

(4) ‘‘Comparable persons’’means-
(a) in relation to section 39(2) or (4), the other employees;
(b) in relation to section 41(1) or (3), the other contract workers supplied to the

principal;
(c) in relation to section 44(2) or (6), the other partners of the firm;
(d) in relation to section 45(2) or (6), the other members of the LLP;
(e) in relation to section 49(6) or (8) or 50(6), (7), (9) or (10), persons holding offices or

posts not materially different from that held by B.
(5) ‘‘B’s terms’’means-

(a) the terms of B’s employment,
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(b) the terms onwhich the principal allows B to do the contract work,
(c) the terms onwhich B has the position as a partner or member, or
(d) the terms of B’s appointment to the office.

(6) A reference to the public includes a reference to a section of the public which includes B.

Insurance contracts, etc

20. (1) It is not a contravention of this Part of this Act, so far as relating to relevant discrimina-
tion, to do anything in relation to an annuity, life insurance policy, accident insurance
policy or similar matter involving the assessment of risk if-

(a) that thing is done by reference to actuarial or other data from a source on which it is
reasonable to rely, and

(b) it is reasonable to do it.
(2) ‘‘Relevant discrimination’’ is-

(a) gender reassignment discrimination;
(b) marriage and civil partnership discrimination;
(c) pregnancy and maternity discrimination;
(d) sex discrimination.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This Schedule is introduced by s.83(11): interpretation and exceptions (applying to Pt 5). It is

headed: work: exceptions.
It is divided into three parts: occupational requirements (Pt 1); exceptions relating to age (Pt

2); and other exceptions (Pt 3).
Part 1 is an important exception to protection in work (which appeared hitherto in the body

of statutes): occupational requirements to employ a particular protected characteristic. It deals
with: religious requirements; religion or belief; armed forces, and employment services.

This was a major issue for the House of Lords, given the strength of the religious interests
there. It arose because of reg.7(3) of the Employment Equality (Sexual Orientation) Regulations
2003.This permitted religious bodies to discriminate on the ground of sexual orientation, where
there was a genuine occupational requirement.

The religious interests believed the Government was weakening their exception. This is
because it sought to add the principle of proportionality (there being an argument that EU law
implied it in any case).The Government argued that the regulations had been abused, ‘‘such as
advertisements by the Church of England for a pensions assistant and a director of finances’’
(Hansard,Vol.716, col.1239).

The issue was debated on the fourth day of committee, on January 25, 2010çthe amendments
proposed by Baroness O’Cathain succeeding. Lord Lester said immediately after the votes:

‘‘[T]he Lords Spiritual managed to vote as turkeys for Christmas ... by

removing the new and magnanimous protection that they were given.

Proportionality was taken out of the Bill, probably encouraging the

European Commission to suggest that our statutory powers will infringe

its own and lead to further trouble.’’ (Hansard,Vol.716, col.1250.)
At report on March 2, 2010, Baroness Turner of Camden, a labour peer, proposed an amend-

ment to para.2(1)(a), adding to the requirement: ‘‘A’s application of a requirement under sub-
paragraph (4) in relation to employment, constitutes a genuine and determining occupational re-
quirement, and that the objective of this application is legitimate.’’ (Hansard, Vol.717, col.1386.)
Baroness Thornton replied that there was no need to follow the wording of the General Frame-
workDirective: the clause correctly transposed EU law.

Also on the same occasion, LordWallace of Tankerness, of the Liberal Democrats, proposed
removing paras 8 and 9, in order to abolish the default retirement age of 65 years (after a transi-
tional period). Baroness Royall resisted, on the ground that the Government would review the
matter in 2010, and implement any changes necessary in the following year.

Considering lords’amendments in theHouse of Commons on April 6, 2010,VeraBairdMPsaid:
‘‘These amendments were opposed by the Government and would remove

from the religious occupational requirements exception the proportion-

ality test and the definition of the very narrow range of religious jobs

that the exception covers. These elements, though, would remain implicit

because they are in the current law. Although we regret that their

lordships did not see the value of the clarifying provisions in the Bill and

voted to accept these amendments, the fact remains that the Bill, as
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amended, has the same effect as the existing law. With that in mind, the

Government have decided not to seek to reject these amendments.’’

(Hansard,Vol.508, col.931.)

SCHEDULE 10 Section 88

Accessibility for Disabled Pupils

Accessibility strategies

1.
(1) A local authority in England and Wales must, in relation to schools for which it is the

responsible body, prepare-
(a) an accessibility strategy;
(b) further such strategies at such times as may be prescribed.

(2) An accessibility strategy is a strategy for, over a prescribed period-
(a) increasing the extent towhich disabled pupils canparticipate in the schools’ curriculums;
(b) improving the physical environment of the schools for the purpose of increasing the

extent to which disabled pupils are able to take advantage of education and benefits,
facilities or services provided or offered by the schools;

(c) improving the delivery to disabled pupils of information which is readily accessible
to pupils who are not disabled.

(3) The delivery in sub-paragraph (2)(c) must be-
(a) within a reasonable time;
(b) in ways which are determined after taking account of the pupils’ disabilities and any

preferences expressed by them or their parents.
(4) An accessibility strategy must be inwriting.
(5) A local authority must keep its accessibility strategy under review during the period to

which it relates and, if necessary, revise it.
(6) A local authority must implement its accessibility strategy.

2.
(1) In preparing its accessibility strategy, a local authority must have regard to-

(a) the need to allocate adequate resources for implementing the strategy;
(b) guidance as to the matters mentioned in sub-paragraph (3).

(2) The authority must also have regard to guidance as to compliance with paragraph 1(5).
(3) The matters are-

(a) the content of an accessibility strategy;
(b) the form inwhich it is to be produced;
(c) persons to be consulted in its preparation.

(4) Guidance may be issued-
(a) for England, by aMinister of the Crown;
(b) forWales, by theWelshMinisters.

(5) A local authority must, if asked, make a copy of its accessibility strategy available for
inspection at such reasonable times as it decides.

(6) A local authority in England must, if asked by a Minister of the Crown, give the
Minister a copy of its accessibility strategy.

(7) A local authority inWales must, if asked by theWelsh Ministers, give them a copy of its
accessibility strategy.

Accessibility plans
3.
(1) The responsible body of a school in England andWales must prepare-

(a) an accessibility plan;
(b) further such plans at such times as may be prescribed.

(2) An accessibility plan is a plan for, over a prescribed period-
(a) increasing the extent to which disabled pupils can participate in the school’s

curriculum,
(b) improving the physical environment of the school for the purpose of increasing the

extent to which disabled pupils are able to take advantage of education and benefits,
facilities or services provided or offered by the school, and
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(c) improving the delivery to disabled pupils of information which is readily accessible
to pupils who are not disabled.

(3) The delivery in sub-paragraph (2)(c) must be-
(a) within a reasonable time;
(b) in ways which are determined after taking account of the pupils’ disabilities and any

preferences expressed by them or their parents.
(4) An accessibility plan must be inwriting.
(5) The responsible body must keep its accessibility plan under review during the period to

which it relates and, if necessary, revise it.
(6) The responsible body must implement its accessibility plan.
(7) A relevant inspection may extend to the performance by the responsible body of its

functions in relation to the preparation, publication, review, revision and implementation
of its accessibility plan.

(8) A relevant inspection is an inspection under-
(a) Part 1 of the Education Act 2005, or
(b) Chapter 1 of Part 4 of the Education and Skills Act 2008 (regulation and inspection

of independent education provision in England).

4.
(1) In preparing an accessibility plan, the responsible body must have regard to the need to

allocate adequate resources for implementing the plan.
(2) The proprietor of an independent educational institution (other than an Academy)

must, if asked, make a copy of the school’s accessibility plan available for inspection at
such reasonable times as the proprietor decides.

(3) The proprietor of an independent educational institution in England (other than an
Academy) must, if asked by a Minister of the Crown, give the Minister a copy of the
school’s accessibility plan.

(4) The proprietor of an independent school in Wales (other than an Academy) must, if
asked by theWelshMinisters, give them a copy of the school’s accessibility plan.

Powerofdirection
5.
(1) This sub-paragraph applies if the appropriate authority is satisfied (whether or not on a

complaint) that a responsible body-
(a) has acted or is proposing to act unreasonably in the discharge of a duty under this

Schedule, or
(b) has failed to discharge such a duty.

(2) This sub-paragraph applies if the appropriate authority is satisfied (whether or not on a
complaint) that a responsible body of a school specified in sub-paragraph (3)-
(a) has acted or is proposing to act unreasonably in the discharge of a duty the body has

in relation to the provision to the authority of copies of the body’s accessibility plan
or the inspection of that plan, or

(b) has failed to discharge the duty.
(3) The schools are-

(a) schools approved under section 342 of the Education Act 1996 (non-maintained
special schools);

(b) Academies.
(4) This sub-paragraph applies if a Tribunal has made an order under paragraph 5 of

Schedule 17 and the appropriate authority is satisfied (whether or not on a complaint) that
the responsible body concerned-
(a) has acted or is proposing to act unreasonably in complying with the order, or
(b) has failed to comply with the order.

(5) If sub-paragraph (1), (2) or (4) applies, the appropriate authority may give a responsible
body such directions as the authority thinks expedient as to-
(a) the discharge by the body of the duty, or
(b) compliance by the body with the order.

(6) A direction may be given in relation to sub-paragraph (1) or (2) even if the performance
of the duty is contingent on the opinion of the responsible body.

(7) A direction may not, unless sub-paragraph (8) applies, be given to the responsible body
of a school in England in respect of a matter-
(a) that has been complained about to a Local Commissioner in accordance with

Chapter 2 of Part 10 of the Apprenticeships, Skills, Children and Learning Act 2009
(parental complaints against governing bodies etc.), or

(b) that the appropriate authority thinks could have been so complained about.
(8) This sub-paragraph applies if-
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(a) the Local Commissioner has made a recommendation to the responsible body under
section 211(4) of the Apprenticeships, Skills, Children and Learning Act 2009
(statement following investigation) in respect of the matter, and

(b) the responsible body has not compliedwith the recommendation.
(9) Adirection-

(a) may be varied or revoked by the appropriate authority;
(b) may be enforced, on the application of the appropriate authority, by a mandatory

order obtained in accordance with section 31 of the Senior Courts Act 1981.
(10) The appropriate authority is-

(a) in relation to the responsible body of a school in England, the Secretary of State;
(b) in relation to the responsible body of a school inWales, theWelshMinisters.

Supplementary
6.
(1) This paragraph applies for the purposes of this Schedule.
(2) Regulations may prescribe services which are, or are not, to be regarded as being-

(a) education;
(b) a benefit, facility or service.

(3) The power tomake regulations is exercisable by-
(a) in relation to England, aMinister of the Crown;
(b) in relation toWales, theWelshMinisters.

(4) ‘‘Disabled pupil’’ includes a disabled person who may be admitted to the school as a
pupil.

(5) ‘‘Responsible body’’means-
(a) in relation to a maintained school or a maintained nursery school, the local authority

or governing body;
(b) in relation to a pupil referral unit, the local authority;
(c) in relation to an independent educational institution, the proprietor;
(d) in relation to a special school not maintained by a local authority, the proprietor.

(6) ‘‘Governing body’’, in relation to a maintained school, means the body corporate (consti-
tuted in accordance with regulations under section 19 of the Education Act 2002) which
the school has as a result of that section.

(7) ‘‘Maintained school’’ has the meaning given in section 20 of the School Standards and
Framework Act 1998; and ‘‘maintained nursery school’’ has the meaning given in section
22 of that Act.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.88: interpretation and exceptions (applying to Ch.1 of Pt 6).

It is headed: accessibility for disabled pupils.
It provides for accessibility strategies and accessibility plans.

SCHEDULE 11 Section 89

Schools: Exceptions

Part 1

Sex Discrimination

Admission to single-sex schools

1.
(1) Section 85(1), so far as relating to sex, does not apply in relation to a single-sex school.
(2) A single-sex school is a school which-

(a) admits pupils ofone sex only, or
(b) on the basis of the assumption in sub-paragraph (3), would be taken to admit pupils

ofone sex only.
(3) That assumption is that pupils of the opposite sex are to be disregarded if-
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(a) their admission to the school is exceptional, or
(b) their numbers are comparatively small and their admission is confined to particular

courses or classes.
(4) In the case of a school which is a single-sex school by virtue of sub-paragraph (3)(b),

section 85(2)(a) to (d), so far as relating to sex, does not prohibit confining pupils of the
same sex to particular courses or classes.

Single-sex boardingat schools

2.
(1) Section 85(1), so far as relating to sex, does not apply in relation to admission as a

boarder to a school towhich this paragraph applies.
(2) Section 85(2)(a) to (d), so far as relating to sex, does not apply in relation to boarding

facilities at a school towhich this paragraph applies.
(3) This paragraph applies to a school (other than a single-sex school) which has some

pupils as boarders and others as non-boarders andwhich-
(a) admits as boarders pupils ofone sex only, or
(b) on the basis of the assumption in sub-paragraph (4), would be taken to admit as

boarders pupils ofone sex only.
(4) That assumption is that pupils of the opposite sex admitted as boarders are to be disregar-

ded if their numbers are small compared to the numbers of other pupils admitted as
boarders.

Single-sex schools turningco-educational

3.
(1) If the responsible body of a single-sex school decides to alter its admissions arrangements

so that the school will cease to be a single-sex school, the body may apply for a transitional
exemption order in relation to the school.

(2) If the responsible body of a school to which paragraph 2 applies decides to alter its
admissions arrangements so that the school will cease to be one to which that paragraph
applies, the body may apply for a transitional exemption order in relation to the school.

(3) A transitional exemption order in relation to a school is an order which, during the
period specified in the order as the transitional period, authorises-
(a) sex discrimination by the responsible body of the school in the arrangements it

makes for deciding who is offered admission as a pupil;
(b) the responsible body, in the circumstances specified in the order, not to admit a

person as a pupil because of the person’s sex.
(4) Paragraph 4 applies in relation to the making of transitional exemption orders.
(5) The responsible body of a school does not contravene this Act, so far as relating to sex dis-

crimination, if-
(a) in accordance with a transitional exemption order, or
(b) pending the determination of an application for a transitional exemption order in

relation to the school,
it does not admit a person as a pupil because of the person’s sex.

4.
(1) In the case of a maintained school within the meaning given by section 32 of the

Education and Inspections Act 2006, a transitional exemption order may be made in
accordance with such provision as is made in regulations under section 21 of that Act
(orders made by local authority or adjudicator in relation to schools in England).

(2) In the case of a school inWales maintained by a local authority, a transitional exemption
order may be made in accordance with paragraph 22 of Schedule 6, or paragraph 17 of
Schedule 7, to the School Standards and Framework Act 1998 (orders made by Welsh
Ministers).

(3) In the case of a school in Scotland managed by an education authority or in respect of
which the managers are for the time being receiving grants under section 73(c) or (d) of
the Education (Scotland) Act 1980-
(a) the responsible body may submit to the Scottish Ministers an application for the

making of a transitional exemption order, and
(b) the ScottishMinisters may make the order.

(4) Where, under section 113A of the Learning and Skills Act 2000, the Learning and Skills
Council for England make proposals to the Secretary of State for an alteration in the
admissions arrangements of a single-sex school or a school to which paragraph 2
applies-
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(a) the making of the proposals is to be treated as an application to the Secretary of
State for the making of a transitional exemption order, and

(b) the Secretary of State may make the order.
(5) Where proposals are made to the Welsh Ministers under section 113A of the Learning

and Skills Act 2000 for an alteration in the admissions arrangements of a single-sex
school or a school towhich paragraph 2 applies-
(a) the making of the proposals is to be treated as an application to theWelsh Ministers

for the making of a transitional exemption order, and
(b) theWelshMinisters may make the order.

(6) In the case of a school in England or Wales not coming within sub-paragraph (1), (2),
(4) or (5) or an independent school in Scotland-
(a) the responsible body may submit to the Commission an application for the making

of a transitional exemption order, and
(b) the Commission maymake the order.

(7) An application under sub-paragraph (6) must specify-
(a) the period proposed by the responsible body as the transitional period to be

specified in the order,
(b) the stages within that period by which the body proposes to move to the position

where section 85(1)(a) and (c), so far as relating to sex, is compliedwith, and
(c) any other matters relevant to the terms and operation of the order applied for.

(8) The Commission must not make an order on an application under sub-paragraph (6)
unless satisfied that the terms of the application are reasonable, having regard to-
(a) the nature of the school’s premises,
(b) the accommodation, equipment and facilities available, and
(c) the responsible body’s financial resources.

Part 2

Religious or Belief-Related Discrimination

School with religious character etc

5. Section 85(1) and (2)(a) to (d), so far as relating to religion or belief, does not apply in
relation to-

(a) a school designated under section 69(3) of the School Standards and Framework Act
1998 (foundation or voluntary school with religious character);

(b) a school listed in the register of independent schools for England or forWales, if the
school’s entry in the register records that the school has a religious ethos;

(c) a school transferred to an education authority under section 16 of the Education
(Scotland) Act 1980 (transfer of certain schools to education authorities) which is
conducted in the interest of a church or denominational body;

(d) a school provided by an education authority under section 17(2) of that Act (denomi-
national schools);

(e) a grant-aided school (within the meaning of that Act) which is conducted in the
interest of a church or denominational body;

(f) a school registered in the register of independent schools for Scotland if the school
admits only pupils who belong, or whose parents belong, to one or more particular
denominations;

(g) a school registered in that register if the school is conducted in the interest of a
church or denominational body.

Curriculum, worship, etc

6. Section 85(2)(a) to (d), so far as relating to religion or belief, does not apply in relation to
anything done in connection with acts of worship or other religious observance organised by
or on behalfof a school (whether or not forming part of the curriculum).

Power to amend

7. (1) AMinister of the Crownmay by order amend this Part of this Schedule-
(a) so as to add,vary or omit an exception to section 85;
(b) so as to make provision about the construction or application of section 19(2)(d) in

relation to section 85.
(2) The power under sub-paragraph (1) is exercisable only in relation to religious or belief-

related discrimination.
(3) Before making an order under this paragraph theMinister must consult-
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(a) theWelshMinisters,
(b) the ScottishMinisters, and
(c) such other persons as theMinister thinks appropriate.

Part 3

Disability Discrimination

Permitted form ofselection

8. (1) A person does not contravene section 85(1), so far as relating to disability, only by
applying a permitted formof selection.

(2) In relation toEngland andWales, a permitted form of selection is-
(a) in the case of a maintained school which is not designated as a grammar school

under section 104 of the School Standards and Framework Act 1998, a form of
selection mentioned in section 99(2) or (4) of that Act;

(b) in the case of a maintained school which is so designated, its selective admission
arrangements (within the meaning of section 104 of that Act);

(c) in the case of an independent educational institution, arrangements which provide
for some or all of its pupils to be selected by reference to general or special ability or
aptitude,with aview to admitting only pupils of high ability or aptitude.

(3) In relation to Scotland, a permitted formof selection is-
(a) in the case of a school managed by an education authority, arrangements approved

by the ScottishMinisters for the selection of pupils for admission;
(b) in the case of an independent school, arrangements which provide for some or all of

its pupils to be selected by reference to general or special ability or aptitude, with a
view to admitting only pupils of high ability or aptitude.

(4) ‘‘Maintained school’’ has the meaning given in section 22 of the School Standards and
Framework Act 1998.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.89(12): interpretation and exceptions (applying to Ch.1 of Pt 6).

It is headed: schools: exceptions.
It is divided into three parts: sex discrimination (Pt 1); religion or belief-related discrimination

(Pt 2); and disability discrimination (Pt 3).

SCHEDULE 12 Section 94

Further and Higher Education Exceptions

Part 1

Single-Sex Institutions, Etc

Admission to single-sex institutions

1.
(1) Section 91(1), so far as relating to sex, does not apply in relation to a single-sex institu-

tion.
(2) A single-sex institution is an institution towhich section 91 applies,which-

(a) admits students ofone sex only, or
(b) on the basis of the assumption in sub-paragraph (3), would be taken to admit

students ofone sex only.
(3) That assumption is that students of the opposite sex are to be disregarded if-

(a) their admission to the institution is exceptional, or
(b) their numbers are comparatively small and their admission is confined to particular

courses or classes.
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(4) In the case of an institution which is a single-sex institution by virtue of sub-paragraph
(3)(b), section 91(2)(a) to (d), so far as relating to sex, does not prohibit confining students
of the same sex to particular courses or classes.

Single-sex institutions turningco-educational

2.
(1) If the responsible body of a single-sex institution decides to alter its admissions arrange-

ments so that the institution will cease to be a single-sex institution, the body may apply
for a transitional exemption order in relation to the institution.

(2) A transitional exemption order relating to an institution is an order which, during the
period specified in the order as the transitional period, authorises-
(a) sex discrimination by the responsible body of the institution in the arrangements it

makes for deciding who is offered admission as a student;
(b) the responsible body, in the circumstances specified in the order, not to admit a

person as a student because of the person’s sex.
(3) Paragraph 3 applies in relation to the making of a transitional exemption order.
(4) The responsible body of an institution does not contravene this Act, so far as relating to

sex discrimination, if -
(a) in accordance with a transitional exemption order, or
(b) pending the determination of an application for a transitional exemption order in

relation to the institution,
it does not admit a person as a student because of the person’s sex.

(5) The responsible body of an institution does not contravene this Act, so far as relating to
sex discrimination, if -
(a) in accordance with a transitional exemption order, or
(b) pending the determination of an application for a transitional exemption order in

relation to the institution,
it discriminates in the arrangements it makes for deciding who is offered admission as a
student.

3.
(1) In the case of a single-sex institution-

(a) its responsible body may submit to the Commission an application for the making of
a transitional exemption order, and

(b) the Commission maymake the order.
(2) An application under sub-paragraph (1) must specify-

(a) the period proposed by the responsible body as the transitional period to be
specified in the order,

(b) the stages, within that period, by which the body proposes to move to the position
where section 91(1)(a) and (c), so far as relating to sex, is compliedwith, and

(c) any other matters relevant to the terms and operation of the order applied for.
(3) The Commission must not make an order on an application under sub-paragraph (1)

unless satisfied that the terms of the application are reasonable, having regard to-
(a) the nature of the institution’s premises,
(b) the accommodation, equipment and facilities available, and
(c) the responsible body’s financial resources.

Part 2

Other Exceptions

Occupational requirements

4. A person (P) does not contravene section 91(1) or (2) if P shows that P’s treatment of
another person relates only to training that would help fit that other person for work the offer
of which the other person could be refused in reliance on Part 1 of Schedule 9.

Institutions with a religious ethos

5. (1) The responsible body of an institution which is designated for the purposes of this
paragraph does not contravene section 91(1), so far as relating to religion or belief, if, in the
admission of students to a course at the institution-
(a) it gives preference to persons of a particular religion or belief,
(b) it does so to preserve the institution’s religious ethos, and
(c) the course is not a course of vocational training.
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(2) AMinister of the Crown may by order designate an institution if satisfied that the institu-
tion has a religious ethos.

Benefits dependenton marital status, etc

6. A person does not contravene section 91, so far as relating to sexual orientation, by
providing married persons and civil partners (to the exclusion of all other persons) with
access to a benefit, facility or service.

Child care

7. (1) A person does not contravene section 91(2)(b) or (d), so far as relating to age, only by
providing, or making arrangements for or facilitating the provision of, care for children of
a particular age group.

(2) Facilitating the provision of care for a child includes-
(a) paying for some or all of the cost of the provision;
(b) helping a parent of the child to find a suitable person to provide care for the child;
(c) enabling a parent of the child to spend more time providing care for the child or

otherwise assisting the parent with respect to the care that the parent provides for the
child.

(3) A child is a personwho has not attained the age of 17.
(4) A reference to care includes a reference to supervision.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.94(12): interpretation and exceptions (applying to Ch.2 of

Pt 6). It is headed: further and higher education exceptions.
It is divided into two Parts: single-sex institutions, etc. (Pt 1); and other exceptions (Pt 2).

SCHEDULE 13 Section 98

Education: Reasonable Adjustments

Preliminary
1. This Schedule applies where a duty to make reasonable adjustments is imposed on A by

this Part.

Theduty for schools
2.
(1) This paragraphapplieswhereA is the responsible bodyofa school towhich section 85 applies.
(2) A must comply with the first and third requirements.
(3) For the purposes of this paragraph-

(a) the reference in section 20(3) to a provision, criterion or practice is a reference to a
provision, criterion or practice applied by or on behalfof A;

(b) the reference in section 20(3) or (5) to a disabled person is-
(i) in relation to a relevant matter within sub-paragraph (4)(a), a reference to

disabled persons generally;
(ii) in relation to a relevant matter within sub-paragraph (4)(b), a reference to

disabled pupils generally.
(4) In relation to each requirement, the relevant matters are-

(a) deciding who is offered admission as a pupil;
(b) provision of education or access to a benefit, facility or service.

Theduty for furtheror highereducation institutions
3.
(1) This paragraph applies where A is the responsible body of an institution to which section

91 applies.
(2) A must comply with the first, second and third requirements.
(3) For the purposes of this paragraph-

(a) the reference in section 20(3) to a provision, criterion or practice is a reference to a
provision, criterion or practice applied by or on behalfof A;
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(b) the reference in section 20(4) to a physical feature is a reference to a physical feature
of premises occupied byA;

(c) the reference in section 20(3), (4) or (5) to a disabled person is-
(i) in relation to a relevant matter within sub-paragraph (4)(a), a reference to

disabled persons generally;
(ii) in relation to a relevant matter within sub-paragraph (4)(b) or (c), a reference

to disabled students generally;
(iii) in relation to a relevant matter within sub-paragraph (4)(d) or (e) below, a

reference to an interested disabled person.
(4) In relation to each requirement, the relevant matters are-

(a) deciding who is offered admission as a student;
(b) provision of education;
(c) access to a benefit, facility or service;
(d) deciding onwhom a qualification is conferred;
(e) a qualification that A confers.

4.
(1) An interested disabled person is a disabled person who, in relation to a relevant matter

specified in the first column of the table, is of a description specified in the second
column.

Case Description ofdisabled person

Deciding upon whom to confer a qualifica-
tion.

A person who is, or has notified A that the
person may be, an applicant for the
conferment of the qualification.

Aqualification that A confers. An applicant for the conferment by A of the
qualification.

A person onwhomAconfers the qualification.

(2) A provision, criterion or practice does not include the application of a competence
standard.

(3) A competence standard is an academic, medical or other standard applied for the
purpose of determining whether or not a person has a particular level of competence or
ability.

Theduty relating to certain other furtheror highereducation courses
5.
(1) This paragraph applies where A is the responsible body in relation to a course to which

section 92 applies.
(2) A must comply with the first, second and third requirements; but if A is the governing

body of a maintained school (within the meaning given by that section), A is not required
to comply with the second requirement.

(3) For the purposes of this paragraph-
(a) the reference in section 20(3) to a provision, criterion or practice is a reference to a

provision, criterion or practice applied by or on behalfof A;
(b) the reference in section 20(4) to a physical feature is a reference to a physical feature

of premises occupied byA;
(c) the reference in section 20(3), (4) or (5) to a disabled person is-

(i) in relation to a relevant matter within sub-paragraph (4)(a), a reference to
disabled persons generally;

(ii) in relation to a relevant matter within sub-paragraph (4)(b), a reference to
disabled persons generally who are enrolled on the course.

(4) In relation to each requirement, the relevant matters are-
(a) arrangements for enrolling persons on a course of further or higher education

secured byA;
(b) services provided byA for persons enrolled on the course.

Theduty relating to recreational or training facilities
6.
(1) This paragraph applies where A is the responsible body in relation to facilities to which

section 93 applies.
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(2) A must comply with the first, second and third requirements.
(3) For the purposes of this paragraph-

(a) the reference in section 20(3) to a provision, criterion or practice is a reference to a
provision, criterion or practice applied by or on behalfof A;

(b) the reference in section 20(4) to a physical feature is a reference to a physical feature
of premises occupied byA;

(c) the reference in section 20(3), (4) or (5) to a disabled person is a reference to disabled
persons generally.

(4) In relation to each requirement, the relevant matter is A’s arrangements for providing
the recreational or training facilities.

Code of practice
7. In deciding whether it is reasonable for A to have to take a step for the purpose of

complying with the first, second or third requirement, A must have regard to relevant
provisions of a code of practice issued under section 14 of the EqualityAct 2006.

Confidentiality requests
8.
(1) This paragraph applies if a person has made a confidentiality request of which A is

aware.
(2) In deciding whether it is reasonable for A to have to take a step in relation to that person

so as to comply with the first, second or third requirement, A must have regard to the
extent towhich taking the step is consistent with the request.

(3) In a case within paragraph 2, a ‘‘confidentiality request’’ is a request-
(a) that the nature or existence of a disabled person’s disability be treated as confidential,

and
(b) which satisfies either of the following conditions.

(4) The first condition is that the request is made by the person’s parent.
(5) The second condition is that-

(a) it is made by the person, and
(b) A reasonably believes that the person has sufficient understanding of the nature and

effect of the request.
(6) In a case within paragraph 3, a ‘‘confidentiality request’’ is a request by a disabled

person that the nature or existence of the person’s disability be treated as confidential.

Theduty for general qualifications bodies
9.
(1) This paragraph applies whereA is a qualifications body for the purposes of section 96.
(2) Paragraphs 3 and 4(1), so far as relating to qualifications, apply to a qualifications body

as they apply to a responsible body.
(3) This paragraph is subject to section 96(7).

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This Schedule is introduced by s.98: reasonable adjustments. It is headed: education: reason-

able adjustments.
Amendments were moved byBaronessWilkins, at report onMarch 2, 2010, and acceptedwith-

out a debate.

SCHEDULE 14 Section 99

Educational Charities and Endowments

Educational charities

1. (1) This paragraph applies to a trust deed or other instrument-
(a) which concerns property applicable for or in connection with the provision of

education in an establishment in England andWales to which section 85 or 91 applies,
and
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(b) which in any way restricts the benefits available under the instrument to persons of
one sex.

(2) Sub-paragraph (3) applies if, on the application of the trustees or the responsible body
(within the meaning of that section), a Minister of the Crown is satisfied that the removal
or modification of the restriction would be conducive to the advancement of education
without sex discrimination.

(3) The Minister may by order make such modifications of the instrument as appear to the
Minister expedient for removing or modifying the restriction.

(4) If the trust was created by a gift or bequest, an order must not be made until the end of
the period of 25 years after the date when the gift or bequest took effect.

(5) Sub-paragraph (4) does not apply if the donor or the personal representatives of the
donor or testator consent inwriting tomaking the application for the order.

(6) TheMinister must require the applicant to publish a notice-
(a) containing particulars of the proposed order;
(b) stating that representations may be made to the Minister within a period specified in

the notice.
(7) The period must be not less than one month beginning with the day after the date of the

notice.
(8) The applicant must publish the notice in the manner specified by theMinister.
(9) The cost of publication maybe paid out of the property of the trust.
(10) Before making the order, the Minister must take account of representations made in

accordance with the notice.

Educational endowments

2. (1) This paragraph applies to an educational endowment-
(a) towhich section 104 of the Education (Scotland) Act 1980 applies, and
(b) which in any way restricts the benefit of the endowment to persons ofone sex.

(2) Sub-paragraph (3) applies if, on the application of the governing body of an educational
endowment, the Scottish Ministers are satisfied that the removal or modification of the
provision which restricts the benefit of the endowment to persons of one sex would be
conducive to the advancement of educationwithout sex discrimination.

(3) The Scottish Ministers may by order make such provision as they think expedient for
removing or modifying the restriction.

(4) If the Scottish Ministers propose to make such an order they must publish a notice in
such manner as they think sufficient for giving information to persons they think may be
interested in the endowment-
(a) containing particulars of the proposed order;
(b) stating that representations may be made with respect to the proposal within such

period as is specified in the notice.
(5) The period must be not less than one month beginning with the day after the date of pub-

lication of the notice.
(6) The cost of publication is to be paid out of the funds of the endowment to which the

notice relates.
(7) Before making an order, the ScottishMinisters-

(a) must consider representations made in accordance with the notice;
(b) may cause a local inquiry to be held into the representations under section 67 of the

Education (Scotland) Act 1980.
(8) A reference to an educational endowment includes a reference to-

(a) a scheme made or approved for the endowment under Part 6 of the Education
(Scotland) Act 1980;

(b) in the case of an endowment the governing body of which is entered in the Scottish
Charity Register, a scheme approved for the endowment under section 39 or 40 of the
Charities andTrustee Investment (Scotland) Act 2005 (asp 10);

(c) an endowment which is, by virtue of section 108(1) of the Education (Scotland) Act
1980, treated as if it were an educational endowment (or which would, but for the dis-
application of that section by section 122(4) of that Act, be so treated);

(d) a university endowment, the Carnegie Trust, a theological endowment and a new
endowment.

(9) Expressions used in this paragraph and in Part 6 of the Education (Scotland) Act 1980
have the same meaning in this paragraph as in that Part.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.99: education charities and endowments. It is headed: educa-

tional charities and endowments.
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SCHEDULE 15 Section 107

Associations: Reasonable Adjustments

Preliminary

1. This Schedule applies where a duty to make reasonable adjustments is imposed on an associa-
tion (A) by this Part.

Theduty

2. (1) A must comply with the first, second and third requirements.
(2) For the purposes of this paragraph, the reference in section 20(3), (4) or (5) to a disabled

person is a reference to disabled persons who-
(a) are, or are seeking to become or might wish to become,members,
(b) are associates, or
(c) are, or are likely to become, guests.

(3) Section 20 has effect as if, in subsection (4), for ‘‘to avoid the disadvantage’’ there were
substituted-

‘‘(a) to avoid the disadvantage, or
(b) to adopt a reasonable alternative method of affording access to the benefit,

facility or service or of admitting persons to membership or inviting persons
as guests.’’

(4) In relation to the first and third requirements, the relevant matters are-
(a) access to a benefit, facility or service;
(b) members’ or associates’ retaining their rights as such or avoiding having them

varied;
(c) being admitted tomembership or invited as a guest.

(5) In relation to the second requirement, the relevant matters are-
(a) access to a benefit, facility or service;
(b) being admitted tomembership or invited as a guest.

(6) In relation to the second requirement, a physical feature includes a physical feature
brought by or on behalf of A, in the course of or for the purpose of providing a benefit,
facility or service, on to premises other than those that A occupies (as well as including a
physical feature in or on premises that Aoccupies).

(7) Nothing in this paragraph requires Ato take a step whichwould fundamentally alter-
(a) the nature of the benefit, facility or service concerned, or
(b) the nature of the association.

(8) Nor does anything in this paragraph require a member or associate in whose house
meetings of the association take place to make adjustments to a physical feature of the
house.

GENERALNOTE
This section appeared in Bill 85. It appeared in amended form in lords’ amendments.
This Schedule is introduced by s.107(8): interpretation and exceptions (to Pt 7: associations).

It is headed: associations: reasonable adjustments.

SCHEDULE 16 Section 107

Associations: Exceptions

Single characteristic associations

1. (1) An association does not contravene section 101(1) by restricting membership to persons
who share a protected characteristic.

(2) An association that restricts membership to persons who share a protected characteristic
does not breach section 101(3) by restricting the access by associates to a benefit, facility
or service to such persons as share the characteristic.

15—248

15/SCH.15-SCH.16 Equality Act 2010



(3) An association that restricts membership to persons who share a protected characteristic
does not breach section 102(1) by inviting as guests, or by permitting to be invited as
guests, only such persons as share the characteristic.

(4) Sub-paragraphs (1) to (3), so far as relating to race, do not apply in relation to colour.
(5) This paragraph does not apply to an association that is a registered political party.

Health and safety

2. (1) An association (A) does not discriminate against a pregnant woman in contravention of
section 101(1)(b) because she is pregnant if-
(a) the terms on which A is prepared to admit her to membership include a term

intended to remove or reduce a risk to her health or safety,
(b) A reasonably believes that admitting her to membership on terms which do not

include that termwould create a risk to her health or safety,
(c) the terms on which A is prepared to admit persons with other physical conditions to

membership include a term intended to remove or reduce a risk to their health or
safety, and

(d) A reasonably believes that admitting them to membership on terms which do not
include that termwould create a risk to their health or safety.

(2) Sub-paragraph (1) applies to section 102(1)(b) as it applies to section 101(1)(b); and for
that purpose a reference to admitting a person to membership is to be read as a reference
to inviting the person as a guest or permitting the person to be invited as a guest.

(3) An association (A) does not discriminate against a pregnant woman in contravention of
section 101(2)(a) or (3)(a) or 102(2)(a) because she is pregnant if-
(a) the way in which A affords her access to a benefit, facility or service is intended to

remove or reduce a risk to her health or safety,
(b) A reasonably believes that affording her access to the benefit, facility or service

otherwise than in that way would create a risk to her health or safety,
(c) A affords persons with other physical conditions access to the benefit, facility or service

in away that is intended to remove or reduce a risk to their health or safety, and
(d) A reasonably believes that affording them access to the benefit, facility or service

otherwise than in that way would create a risk to their health or safety.
(4) An association (A) which does not afford a pregnant woman access to a benefit, facility

or service does not discriminate against her in contravention of section 101(2)(a) or (3)(a)
or 102(2)(a) because she is pregnant if-
(a) A reasonably believes that affording her access to the benefit, facility or service

would, because she is pregnant, create a risk to her health or safety,
(b) A does not afford persons with other physical conditions access to the benefit,

facility or service, and
(c) the reason for not doing so is that A reasonably believes that affording them access

to the benefit, facility or service would create a risk to their health or safety.
(5) An association (A) does not discriminate against a pregnant woman under section

101(2)(c) or (3)(c) because she is pregnant if-
(a) the variation of A’s terms of membership, or rights as an associate, is intended to

remove or reduce a risk to her health or safety,
(b) A reasonably believes that not making the variation to A’s terms or rights would

create a risk to her health or safety,
(c) A varies the terms of membership, or rights as an associate, of persons with other

physical conditions,
(d) the variation of their terms or rights is intended to remove or reduce a risk to their

health or safety, and
(e) A reasonably believes that not making the variation to their terms or rights would

create a risk to their health or safety.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.107(9): interpretation and exceptions (to Pt 7: associations).

It is headed: associations: exceptions.
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SCHEDULE 17 Section 116

Disabled Pupils: Enforcement

Part 1

Introductory

1. In this Schedule-
‘‘theTribunal’’ means-

(a) in relation to a school in England, the First-tierTribunal;
(b) in relation to a school in Wales, the Special Educational Needs Tribunal for

Wales;
(c) in relation to a school in Scotland, an Additional Support Needs Tribunal for

Scotland;
‘‘the EnglishTribunal’’ means the First-tierTribunal;
‘‘theWelshTribunal’’ means the Special Educational NeedsTribunal forWales;
‘‘the ScottishTribunal’’means an Additional Support NeedsTribunal for Scotland;
‘‘responsible body’’ is to be construed in accordance with section 85.

Part 2

Tribunals in England andWales

Introductory

2. This Part of this Schedule applies in relation to the EnglishTribunal and theWelshTribunal.

Jurisdiction

3. A claim that a responsible body has contravened Chapter 1 of Part 6 because of a person’s
disability may be made to theTribunal by the person’s parent.

Time forbringing proceedings

4. (1) Proceedings on a claim may not be brought after the end of the period of 6 months
starting with the date when the conduct complained ofoccurred.

(2) If, in relation to proceedings or prospective proceedings under section 27 of the
Equality Act 2006, the dispute is referred for conciliation in pursuance of arrangements
under that section before the end of that period, the period is extended by 3 months.

(3) TheTribunal may consider a claimwhich is out of time.
(4) Sub-paragraph (3) does not apply if the Tribunal has previously decided under that sub-

paragraph not to consider a claim.
(5) For the purposes of sub-paragraph (1)-

(a) if the contravention is attributable to a term in a contract, the conduct is to be
treated as extending throughout the duration of the contract;

(b) conduct extending over a period is tobe treated as occurring at the end of the period;
(c) failure to do something is to be treated as occurring when the person in question

decided on it.
(6) In the absence of evidence to the contrary, a person (P) is to be taken to decide on

failure to do something-
(a) when P acts inconsistently with doing it, or
(b) if P does not act inconsistently, on the expiry of the period in which P might

reasonably have been expected to do it.

Powers

5. (1) This paragraph applies if theTribunal finds that the contravention has occurred.
(2) TheTribunal may make such order as it thinks fit.
(3) The power under sub-paragraph (2)-

(a) may, in particular, be exercised with a view to obviating or reducing the adverse
effect on the person of any matter towhich the claim relates;

(b) does not include power to order the payment of compensation.
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Procedure

6. (1) This paragraph applies in relation to theWelshTribunal.
(2) TheWelshMinisters may by regulations make provision as to-

(a) the proceedings on a claimunder paragraph 3;
(b) the making of a claim.

(3) The regulations may, in particular, include provision-
(a) as to the manner inwhich a claim must be made;
(b) for enabling functions relating to preliminary or incidental matters (including in

particular a decision under paragraph 4(3) to be performed by the President or by the
person occupying the chair);

(c) enabling hearings to be conducted in the absence of a member other than the person
occupying the chair;

(d) as to persons whomay appear on behalfof the parties;
(e) for granting such rights to disclosure or inspection of documents or to further particu-

lars as may be granted by the county court;
(f) requiring persons to attend to give evidence and produce documents;
(g) for authorising the administration ofoaths towitnesses;
(h) for deciding claims without a hearing in prescribed circumstances;
(i) as to the withdrawal of claims;
(j) for enabling theTribunal to stay proceedings;
(k) for the award of costs or expenses;
(l) for settling costs or expenses (and, in particular, for enabling costs to be assessed in

the county court);
(m) for the registration and proofof decisions and orders;
(n) for enabling prescribed decisions to be reviewed, or prescribed orders to be varied or

revoked, in such circumstances as may be decided in accordance with the regula-
tions.

(4) Proceedings must be held in private, except in prescribed circumstances.
(5) TheWelsh Ministers may pay such allowances for the purpose of or in connection with

the attendance of persons at theTribunal as they may decide.
(6) Part 1 of the Arbitration Act 1996 does not apply to the proceedings, but regulations

may make provision in relation to such proceedings that corresponds to a provision of that
Part.

(7) The regulations may make provision for a claim to be heard, in prescribed circumstances,
with an appeal under Part 4 of the Education Act 1996 (special educational needs).

(8) A person commits an offence by failing to comply with-
(a) a requirement in respect of the disclosure or inspection of documents imposed by

virtue of sub-paragraph (3)(e), or
(b) a requirement imposed by virtue of sub-paragraph (3)(f).

(9) A person guilty of the offence is liable on summary conviction to a fine not exceeding
level 3 on the standard scale.

Part 3

Tribunals in Scotland

Introductory

7. This Part of this Schedule applies in relation to the ScottishTribunal.

Jurisdiction

8. A claim that a responsible body has contravened Chapter 1 of Part 6 because of a person’s
disability may be made to theTribunal by-

(a) the person’s parent;
(b) where the person has capacity tomake the claim, the person.

Powers

9. (1) This paragraph applies if theTribunal finds the contravention has occurred.
(2) TheTribunal may make such order as it thinks fit.
(3) The power under sub-paragraph (2)-

(a) may, in particular, be exercised with a view to obviating or reducing the adverse
effect on the person of any matter towhich the claim relates;

(b) does not include power to order the payment of compensation.
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Procedure etc

10. (1) The ScottishMinisters may make rules as to-
(a) the proceedings on a claimunder paragraph 8;
(b) the making of a claim.

(2) The rules may, in particular, include provision for or in connectionwith-
(a) the form andmanner inwhich a claim must be made;
(b) the time withinwhich a claim is to be made;
(c) the withdrawal of claims;
(d) the recovery and inspection of documents;
(e) the persons whomay appear on behalfof the parties;
(f) the persons who may be present at proceedings alongside any party or witness to

support the party or witness;
(g) enabling specified persons other than the parties to appear or be represented in

specified circumstances;
(h) requiring specified persons to give notice to other specified persons of specified

matters;
(i) the time withinwhich any such notice must be given;
(j) enabling Tribunal proceedings to be conducted in the absence of any member of a

Tribunal other than the convener;
(k) enabling any matters that are preliminary or incidental to the determination of pro-

ceedings to be determined by the convenor of a Tribunal alone or with such other
members of theTribunal as may be specified;

(l) enablingTribunals tobe held in private;
(m) enabling aTribunal to exclude any person from attending all or part of Tribunal pro-

ceedings;
(n) enabling a Tribunal to impose reporting restrictions in relation to all or part of

Tribunal proceedings;
(o) enabling aTribunal to determine specified matters without holding a hearing;
(p) the recording and publication of decisions and orders of aTribunal;
(q) enabling aTribunal to commission medical and other reports in specified circumstan-

ces;
(r) requiring aTribunal to take specified actions, or to determine specified proceedings,

within specified periods;
(s) enabling aTribunal tomake an award of expenses;
(t) the taxation or assessment of such expenses;
(u) enabling aTribunal, in specified circumstances, to review, or to vary or revoke, any of

its decisions, orders or awards;
(v) enabling a Tribunal, in specified circumstances, to review the decisions, orders or

awards of anotherTribunal and take such action (including variation and revocation) in
respect of those decisions, orders or awards as it thinks fit.

Appeals

11. (1) Either of the persons specified in sub-paragraph (2) may appeal on a point of law to
the Court of Session against a decision of a Tribunal relating to a claim under this
Schedule.

(2) Those persons are-
(a) the personwhomade the claim;
(b) the responsible body.

(3) Where the Court of Session allows an appeal under sub-paragraph (1) it may-
(a) remit the reference back to the Tribunal or to a differently constituted Tribunal to be

considered again and give theTribunal such directions about the consideration of the
case as the Court thinks fit;

(b) make such ancillary orders as it considers necessary or appropriate.

Amendment of Education (Additional Support for Learning) (Scotland) Act
2004

12. The Education (Additional Support for Learning) (Scotland) Act 2004 (asp 4) is amended
as follows-
(a) in section 17(1), omit ‘‘to exercise the functions which are conferred on aTribunal by

virtue of this Act’’;
(b) after section 17(1), insert-

‘‘(1A) Tribunals are to exercise the functions which are conferred on them by
virtue of-

(a) this Act, and
(b) the EqualityAct 2010’’;
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(c) in the definition of ‘‘Tribunal functions’’ in paragraph 1 of Schedule 1, after ‘‘Act’’
insert ‘‘or the EqualityAct 2010’’.

Part 4

Admissions and Exclusions

Admissions

13. (1) This paragraph applies if appeal arrangements have been made in relation to
admissions decisions.

(2) A claim that a responsible body has, because of a person’s disability, contravened
Chapter 1 of Part 6 in respect of an admissions decision must be made under the appeal
arrangements.

(3) The body hearing the claim has the powers it has in relation to an appeal under the
appeal arrangements.

(4) Appeal arrangements are arrangements under-
(a) section 94 of the School Standards and Framework Act 1998, or
(b) an agreement between the responsible body for an Academy and the Secretary of

State under section 482 of the Education Act 1996,
enabling an appeal to be made by the person’s parent against the decision.

(5) An admissions decision is-
(a) a decision of a kind mentioned in section 94(1) or (2) of the School Standards and

Framework Act 1998;
(b) a decision as to the admission of a person to an Academy taken by the responsible

body or on its behalf.

Exclusions

14. (1) This paragraph applies if appeal arrangements have been made in relation to exclusion
decisions.

(2) A claim that a responsible body has, because of a person’s disability, contravened
Chapter 1 of Part 6 in respect of an exclusion decision must be made under the appeal
arrangements.

(3) The body hearing the claim has the powers it has in relation to an appeal under the
appeal arrangements.

(4) Appeal arrangements are arrangements under-
(a) section 52(3) of the Education Act 2002, or
(b) an agreement between the responsible body for an Academy and the Secretary of

State under section 482 of the Education Act 1996,
enabling an appeal to be made by the person’s parent against the decision.

(5) An exclusion decision is-
(a) a decision of a kind mentioned in 52(3) of the Education Act 2002;
(b) a decision taken by the responsible body or on its behalf not to reinstate a pupil who

has been permanently excluded from an Academy by its head teacher.
(6) ‘‘Responsible body’’, in relation to a maintained school, includes the discipline

committee of the governing body if that committee is required to be established as a
result of regulations made under section 19 of the Education Act 2002.

(7) ‘‘Maintained school’’ has the meaning given in section 20(7) of the School Standards
and Framework Act 1998.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.116(3): education cases (in Pt 9: enforcement). It is headed:

disabled pupils: enforcement.
It is divided into four Parts: introductory (Pt 1); tribunals in England andWales (Pt 2); tribu-

nals in Scotland (Pt 3); admissions and exclusions (Pt 4).
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SCHEDULE 18 Section 149

Public Sector Equality Duty: Exceptions

Children

1. (1) Section 149, so far as relating to age, does not apply to the exercise of a function relating
to-
(a) the provision of education to pupils in schools;
(b) the provision of benefits, facilities or services to pupils in schools;
(c) the provision of accommodation, benefits, facilities or services in community homes

pursuant to section 53(1) of the Children Act 1989;
(d) the provision of accommodation, benefits, facilities or services pursuant to arrange-

ments under section 82(5) of that Act (arrangements by the Secretary of State relating
to the accommodation of children);

(e) the provision of accommodation, benefits, facilities or services in residential establish-
ments pursuant to section 26(1)(b) of the Children (Scotland) Act 1995.

(2) ‘‘Pupil’’ and ‘‘school’’ each have the same meaning as in Chapter 1 of Part 6.

Immigration

2. (1) In relation to the exercise of immigration and nationality functions, section 149 has
effect as if subsection (1)(b) did not apply to the protected characteristics of age, race or
religion or belief; but for that purpose ‘‘race’’means race so far as relating to-
(a) nationality, or
(b) ethnic or national origins.

(2) ‘‘Immigration and nationality functions’’means functions exercisable by virtue of-
(a) the Immigration Acts (excluding sections 28A to 28K of the Immigration Act 1971

so far as they relate to criminal offences),
(b) the British NationalityAct 1981,
(c) the British Nationality (Falkland Islands) Act 1983,
(d) the British Nationality (Hong Kong) Act 1990,
(e) theHong Kong (WarWives andWidows) Act 1996,
(f) the British Nationality (Hong Kong) Act 1997,
(g) the Special Immigration Appeals Commission Act 1997, or
(h) a provision made under section 2(2) of the European Communities Act 1972, or of

Community law, which relates to the subject matter of an enactment within
paragraphs (a) to (g).

Judicial functions, etc

3. (1) Section 149 does not apply to the exercise of-
(a) a judicial function;
(b) a function exercised on behalf of, or on the instructions of, a person exercising a

judicial function.
(2) The references to a judicial function include a reference to a judicial function conferred

on a person other than a court or tribunal.

Exceptions that are specific to section149(2)

4. (1) Section 149(2) (application of section 149(1) to persons who are not public authorities
but by whompublic functions are exercisable) does not apply to-
(a) a person listed in sub-paragraph (2);
(b) the exercise of a function listed in sub-paragraph (3).

(2) Those persons are-
(a) theHouse of Commons;
(b) theHouse of Lords;
(c) the Scottish Parliament;
(d) theNational Assembly forWales;
(e) the General Synod of the Church of England;
(f) the Security Service;
(g) the Secret Intelligence Service;
(h) the Government Communications Headquarters;
(i) a part of the armed forces which is, in accordance with a requirement of the

Secretary of State, assisting the Government Communications Headquarters.
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(3) Those functions are-
(a) a function in connection with proceedings in the House of Commons or the House

of Lords;
(b) a function in connection with proceedings in the Scottish Parliament (other than a

function of the Scottish Parliamentary Corporate Body);
(c) a function in connection with proceedings in the National Assembly forWales (other

than a function of theAssembly Commission).

Power to amend Schedule

5. (1) A Minister of the Crown may by order amend this Schedule so as to add, vary or omit
an exception to section 149.

(2) But provision by virtue of sub-paragraph (1) may not amend this Schedule-
(a) so as to omit an exception in paragraph 3;
(b) so as to omit an exception in paragraph 4(1) so far as applying for the purposes of

paragraph 4(2)(a) to (e) or (3);
(c) so as to reduce the extent to which an exception referred to in paragraph (a) or (b)

applies.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This Schedule is introduced by s.149(8): public sector equality duty (in Pt 11: advancement of

equality). It is headed: public sector equality duty: exceptions.

SCHEDULE 19 Section 150

Public Authorities

Part 1

Public Authorities: General

Ministers of the Crown and government departments

AMinister of the Crown.
A government department other than the Security Service, the Secret Intelligence Service or
the Government Communications Headquarters.

Armed forces

Any of the armed forces other than any part of the armed forces which is, in accordance with a
requirement of the Secretary of State, assisting the Government Communications Headquar-
ters.

National Health Service

A Strategic Health Authority established under section 13 of the National Health Service Act
2006, or continued in existence by virtue of that section.
A Primary Care Trust established under section 18 of that Act, or continued in existence by
virtue of that section.
An NHS trust established under section 25 of that Act.
A Special Health Authority established under section 28 of that Act other than NHS Blood and
Transplant and theNHSBusiness Services Authority.
An NHS foundation trust within the meaning given by section 30 of that Act.

Local government

Acounty council, district council or parish council in England.
A parish meeting constituted under section 13 of the Local Government Act 1972.
Charter trustees constituted under section 246 of that Act for an area in England.
The Greater London Authority.
A Londonborough council.
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The Common Council of the City of London in its capacity as a local authority or port health
authority.
The Sub-Treasurer of the Inner Temple or the Under-Treasurer of the Middle Temple, in that
person’s capacity as a local authority.
The London Development Agency.
The London Fire and Emergency Planning Authority.
Transport for London.
The Council of the Isles of Scilly.
The Broads Authority established by section 1 of theNorfolk and Suffolk Broads Act 1988.
A regional development agency established by the Regional Development Agencies Act 1998
(other than the London Development Agency).
A fire and rescue authority constituted by a scheme under section 2 of the Fire and Rescue
Services Act 2004, or a scheme towhich section 4 of that Act applies, for an area in England.
An internal drainage board which is continued in being by virtue of section 1 of the Land
DrainageAct 1991 for an area in England.
A National Park authority established by an order under section 63 of the Environment Act
1995 for an area in England.
A Passenger Transport Executive for an integrated transport area in England (within the
meaning of Part 2 of theTransport Act 1968).
A port health authority constituted by an order under section 2 of the Public Health (Control of
Disease) Act 1984 for an area in England.
A waste disposal authority established by virtue of an order under section 10(1) of the Local
Government Act 1985.
A joint authority established under Part 4 of that Act for an area in England (including, by
virtue of section 77(9) of the Local Transport Act 2008, an IntegratedTransport Authority estab-
lished under Part 5 of that Act of 2008).
A body corporate established pursuant to an order under section 67 of the Local Government
Act 1985.
A joint committee constituted in accordance with section 102(1)(b) of the Local Government
Act 1972 for an area in England.
A joint board which is continued in being by virtue of section 263(1) of that Act for an area in
England.

Othereducational bodies

The governing body of an educational establishment maintained by an English local authority
(within the meaning of section 162 of the Education and Inspections Act 2006).
The governing body of an institution in England within the further education sector (within the
meaning of section 91(3) of the Further andHigher Education Act 1992).
The governing body of an institution in England within the higher education sector (within the
meaning of section 91(5) of that Act).

Police

Apolice authority established under section 3 of the PoliceAct 1996.
TheMetropolitan PoliceAuthority established under section 5B of that Act.
The CommonCouncil of the City of London in its capacity as a police authority.

Part 2

Public Authorities: RelevantWelsh Authorities

Welsh Assembly Government, etc

TheWelshMinisters.
The FirstMinister forWales.
The CounselGeneral to theWelsh Assembly Government.
A subsidiary of the Welsh Ministers (within the meaning given by section 134(4) of the
Government of Wales Act 2006).

National Health Service

ALocal Health Board establishedunder section 11 of theNationalHealth Service (Wales) Act 2006.
An NHS trust established under section 18 of that Act.
A Special Health Authority established under section 22 of that Act other than NHS Blood and
Transplant and theNHSBusiness Services Authority.
ACommunityHealthCouncil inWales.
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Local government

Acounty council, county borough council or community council inWales.
Charter trustees constituted under section 246 of the Local Government Act 1972 for an area
inWales.
A fire and rescue authority constituted by a scheme under section 2 of the Fire and Rescue
Services Act 2004, or a scheme towhich section 4 of that Act applies, for an area inWales.
An internal drainage board which is continued in being by virtue of section 1 of the Land
DrainageAct 1991 for an area inWales.
A National Park authority established by an order under section 63 of the Environment Act
1995 for an area inWales.
A port health authority constituted by an order under section 2 of the Public Health (Control of
Disease) Act 1984 for an area inWales.
A joint authority established under Part 4 of the Local Government Act 1985 for an area in
Wales.
A joint committee constituted in accordance with section 102(1)(b) of the Local Government
Act 1972 for an area inWales.
A joint board which is continued in being by virtue of section 263(1) of that Act for an area in
Wales.

Othereducational bodies

The governing body of an educational establishment maintained by a Welsh local authority
(within the meaning of section 162 of the Education and Inspections Act 2006).
The governing body of an institution in Wales within the further education sector (within the
meaning of section 91(3) of the Further andHigher Education Act 1992).
The governing body of an institution in Wales within the higher education sector (within the
meaning of section 91(5) of that Act).

Part 3

Public Authorities: Relevant Scottish Authorities

Scottish Administration

An office-holder in the Scottish Administration (within the meaning given by section 126(7)(a)
of the Scotland Act 1998).

National Health Service

A Health Board constituted under section 2 of the National Health Service (Scotland) Act
1978.
A Special Health Board constituted under that section.

Local government

Acouncil constituted under section 2 of the Local Government etc. (Scotland) Act 1994.
A community council established under section 51 of the Local Government (Scotland) Act
1973.
A joint boardwithin the meaning of section 235(1) of that Act.
A joint fire and rescue board constituted by a scheme under section 2(1) of the Fire (Scotland)
Act 2005.
A licensing board established under section 5 of the Licensing (Scotland) Act 2005, or
continued in being by virtue of that section.
A National Park authority established by a designation order made under section 6 of the
National Parks (Scotland) Act 2000.
Scottish Enterprise and Highlands and Islands Enterprise, established under the Enterprise and
NewTowns (Scotland) Act 1990.

Othereducational bodies

An education authority in Scotland (within the meaning of section 135(1) of the Education
(Scotland) Act 1980).
The managers of a grant-aided school (within the meaning of that section).
The board of management of a college of further education (within the meaning of section
36(1) of the Further andHigher Education (Scotland) Act 1992).
In the case of such a college of further education not under the management of a board of
management, the board of governors of the college or any person responsible for the
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management of the college, whether or not formally constituted as a governing body or board
of governors.
The governing body of an institution within the higher education sector (within the meaning of
Part 2 of the Further andHigher Education (Scotland) Act 1992).

Police

Apolice authority established under section 2 of the Police (Scotland) Act 1967.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.150(1): public authorities and public functions (in Pt 11:

advancement of equality). It is headed: public authorities.
It is divided into three Parts: public authorities: general (Pt 1); public authorities: relevant

Welsh authorities (Pt 2); and public authorities: relevant Scottish authorities (Pt 3).

SCHEDULE 20 Section 186

RailVehicle Accessibility: Compliance

Rail vehicle accessibility compliance certificates

1. (1) A regulated rail vehicle which is prescribed, or is of a prescribed class or description,
must not be used for carriage unless a compliance certificate is in force for the vehicle.

(2) A ‘‘compliance certificate’’ is a certificate that the Secretary of State is satisfied that the
regulated rail vehicle conforms with the provisions of rail vehicle accessibility regulations
withwhich it is required to conform.

(3) A compliance certificate is subject to such conditions as are specified in it.
(4) A compliance certificate may not be issued for a rail vehicle unless the Secretary of

State has been providedwith a report of a compliance assessment of the vehicle.
(5) A ‘‘compliance assessment’’ is an assessment of a rail vehicle against provisions of rail

vehicle accessibility regulations withwhich the vehicle is required to conform.
(6) If a regulated rail vehicle is used for carriage in contravention of sub-paragraph (1), the

Secretary of State may require the operator of the vehicle to pay a penalty.
(7) The Secretary of State must review a decision not to issue a compliance certificate if

before the end of the prescribed period the applicant-
(a) asks the Secretary of State to review the decision, and
(b) pays any fee fixed under paragraph 4.

(8) For the purposes of the review, the Secretary of State must consider any representations
made by the applicant inwriting before the end of the prescribed period.

Regulations as to compliance certificates

2. (1) Regulations may make provision as to compliance certificates.
(2) The regulations may (in particular) include provision-

(a) as to applications for and issue of certificates;
(b) specifying conditions towhich certificates are subject;
(c) as to the period for which a certificate is in force;
(d) as to circumstances inwhich a certificate ceases to be in force;
(e) dealing with failure to comply with a specified condition;
(f) for the examination of rail vehicles in respect of which applications have been made;
(g) with respect to the issue of copies of certificates in place of those which have been

lost or destroyed.

Regulations as to compliance assessments

3. (1) Regulations may make provision as to compliance assessments.
(2) The regulations-

(a) may make provision as to the personwho has to have carried out the assessment;
(b) may (in particular) require that the assessment be one carried out by a person who

has been appointed by the Secretary of State to carry out compliance assessments (an
‘‘appointed assessor’’).
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(3) For the purposes of any provisions in the regulations made by virtue of sub-paragraph
(2)(b), the regulations-
(a) may make provision about appointments of appointed assessors, including (in

particular)-
(i) provision for an appointment to be on application or otherwise than on applica-

tion;
(ii) provision as towhomay be appointed;
(iii) provision as to the formof applications for appointment;
(iv) provision as to information to be supplied with applications for appointment;
(v) provision as to terms and conditions, or the period or termination, of an

appointment;
(vi) provision for terms and conditions of an appointment, including any as to its

period or termination, to be as agreed by the Secretary of State when making
the appointment;

(b) may make provision authorising an appointed assessor to charge fees in connection
with, or incidental to, the carrying out of a compliance assessment, including (in
particular)-

(i) provision restricting the amount of a fee;
(ii) provision authorising fees that contain a profit element;
(iii) provision for advance payment of fees;

(c) may make provision requiring an appointed assessor to carry out a compliance
assessment, and to do so in accordance with any procedures that may be prescribed, if
prescribed conditions (which may include conditions as to the payment of fees to the
assessor) are satisfied;

(d) must make provision for the referral to the Secretary of State of disputes between-
(i) an appointed assessor carrying out a compliance assessment, and
(ii) the personwho requested the assessment,

relating to which provisions of rail vehicle accessibility regulations the vehicle is to be
assessed against or towhat amounts to conformity with any of those provisions.

(4) For the purposes of sub-paragraph (3)(b) to (d) a compliance assessment includes pre-
assessment activities (for example, a consideration of how the outcome of a compliance
assessment would be affected by the carrying out of particular proposed work).

Fees in respectofcompliance certificates

4. (1) The Secretary of State may charge such fees, payable at such times, as are prescribed in
respect of-
(a) applications for, and the issue of, compliance certificates;
(b) copies of compliance certificates;
(c) reviews under paragraph 1(7);
(d) referrals of disputes under provision made by virtue of paragraph 3(3)(d).

(2) Fees received by the Secretary of State must be paid into the Consolidated Fund.
(3) Regulations under this paragraph may make provision for the repayment of fees, in

whole or in part, in such circumstances as are prescribed.
(4) Before making regulations under this paragraph the Secretary of State must consult

such representative organisations as the Secretary of State thinks fit.

Penalty for using rail vehicle that does not conform with accessibility
regulations

5. (1) If the Secretary of State thinks that a regulated rail vehicle does not conform with a
provision of rail vehicle accessibility regulations with which it is required to conform, the
Secretary of State maygive the operator of the vehicle a notice-
(a) identifying the vehicle, the provision and how the vehicle fails to conform;
(b) specifying the improvement deadline.

(2) The improvement deadline may not be earlier than the end of the prescribed period
beginning with the day the notice is given.

(3) Sub-paragraph (4) applies if-
(a) the Secretary of State has given a notice under sub-paragraph (1),
(b) the improvement deadline specified in the notice has passed, and
(c) the Secretary of State thinks that the vehicle still does not conform with the

provision identified in the notice.
(4) The Secretary of State maygive the operator a further notice-

(a) identifying the vehicle, the provision and how the vehicle fails to conform;
(b) specifying the final deadline.

(5) The final deadline may not be earlier than the end of the prescribed period beginning
with the day the further notice is given.
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(6) The Secretary of State may require the operator to pay a penalty if-
(a) the Secretary of State has given notice under sub-paragraph (4), and
(b) the vehicle is used for carriage at a time after the final deadline when the vehicle

does not conformwith the provision identified in the notice.

Penalty for using rail vehicle otherwise than in conformity with accessibility
regulations

6. (1) If the Secretary of State thinks that a regulated rail vehicle has been used for carriage
otherwise than in conformity with a provision of rail vehicle accessibility regulations with
which the use of the vehicle is required to conform, the Secretary of State may give the
operator of the vehicle a notice-
(a) identifying the provision and how it was breached;
(b) identifying eachvehicle operated by the operator that is covered by the notice;
(c) specifying the improvement deadline.

(2) The improvement deadline may not be earlier than the end of the prescribed period
beginning with the day the notice is given.

(3) Sub-paragraph (4) applies if-
(a) the Secretary of State has given a notice under sub-paragraph (1),
(b) the improvement deadline specified in the notice has passed, and
(c) the Secretary of State thinks that a vehicle covered by the notice has after that

deadline been used for carriage otherwise than in conformity with the provision
identified in the notice.

(4) The Secretary of State maygive the operator a further notice-
(a) identifying the provision and how it was breached;
(b) identifying each vehicle operated by the operator that is covered by the further

notice;
(c) specifying the final deadline.

(5) The final deadline may not be earlier than the end of the prescribed period beginning
with the day the further notice is given.

(6) The Secretary of State may require the operator to pay a penalty if-
(a) the Secretary of State has given notice under sub-paragraph (4), and
(b) a vehicle covered by the notice is at a time after the final deadline used for carriage

otherwise than in conformity with the provision identified in the notice.

Inspection of rail vehicles

7. (1) If the condition in sub-paragraph (2) is satisfied, a person authorised by the Secretary of
State (an ‘‘inspector’’) may inspect a regulated rail vehicle for conformity with provisions
of the accessibility regulations withwhich it is required to conform.

(2) The condition is that the Secretary of State-
(a) has reasonable grounds for suspecting that the vehicle does not conform with such

provisions, or
(b) has given a notice under paragraph 5(1) or (4) relating to the vehicle.

(3) For the purpose of exercising the power under sub-paragraph (1) an inspector may-
(a) enter premises if the inspector has reasonable grounds for suspecting that the vehicle

is at the premises;
(b) enter the vehicle;
(c) require any person to afford such facilities and assistance with respect to matters

under the person’s control as are necessary to enable the inspector to exercise the
power.

(4) An inspector must, if required to do so, produce evidence of the Secretary of State’s
authorisation.

(5) For the purposes of paragraph 5(1) the Secretary of State may draw such inferences as
appear proper from anyobstruction of the exercise of the power under sub-paragraph (1).

(6) Sub-paragraphs (7) and (8) apply if the power under sub-paragraph (1) is exercisable by
virtue of sub-paragraph (2)(b).

(7) The Secretary of State may treat paragraph 5(3)(c) as satisfied in relation to avehicle if-
(a) the inspector takes steps to exercise the power after a notice is given under

paragraph 5(1) but before a notice is given under paragraph 5(4), and
(b) a person obstructs the exercise of the power.

(8) The Secretary of State may require the operator of avehicle to pay a penalty if-
(a) the operator, or a person acting on the operator’s behalf, intentionally obstructs the

exercise of the power, and
(b) the obstruction occurs after a notice has been given under paragraph 5(4) in respect

of the vehicle.
(9) In this paragraph ‘‘inspect’’ includes test.
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Supplementary powers

8. (1) For the purposes of paragraph 5 the Secretary of State may give notice to a person
requiring the person to supply the Secretary of State by a time specified in the notice with
avehicle number or other identifier for a rail vehicle-
(a) of which the person is the operator, and
(b) which is specified in the notice.

(2) The time specified may not be earlier than the end of the period of 14 days beginning
with the day the notice is given.

(3) If the person does not comply with the notice, the Secretary of State may require the
person to pay a penalty.

(4) If the Secretary of State has given a notice to a person under paragraph 5(1) or 6(1), the
Secretary of State may request the person to supply the Secretary of State, by a time
specified in the request, with a statement detailing the steps taken in response to the
notice.

(5) The time specified may not be earlier than the improvement deadline.
(6) The Secretary of State may treat paragraph 5(3)(c) or (as the case may be) paragraph

6(3)(c) as being satisfied in relation to a vehicle if a request under sub-paragraph (4) is not
compliedwithby the time specified.

Penalties: amount, due date and recovery

9. (1) In this paragraph and paragraphs 10 to 12 ‘‘penalty’’ means a penalty under this
Schedule.

(2) The amount of a penalty must not exceedwhichever is the lesser of-
(a) the maximumprescribed for the purposes of this sub-paragraph;
(b) 10% of the turnover of the person onwhom it is imposed.

(3) Turnover is to be determined by such means as are prescribed.
(4) A penalty must be paid to the Secretary of State before the end of the prescribed period.
(5) A sumpayable as a penalty may be recovered as a debt due to the Secretary of State.
(6) In proceedings for recovery of a penalty no question maybe raised as to-

(a) liability to the penalty;
(b) its amount.

(7) Sums paid to the Secretary of State as a penalty must be paid into the Consolidated
Fund.

Penalties: code of practice

10. (1) The Secretary of State must issue a code of practice specifying matters to be
considered in determining the amount of a penalty.

(2) The Secretary of State may-
(a) revise the whole or part of the code;
(b) issue the code as revised.

(3) Before issuing the code the Secretary of State must lay a draft of it before Parliament.
(4) After laying the draft before Parliament, the Secretary of State may bring the code into

operation by order.
(5) The Secretary of State must have regard to the code and any other relevant matter-

(a) when imposing a penalty;
(b) when considering an objection under paragraph 11.

(6) In sub-paragraphs (3) to (5) a reference to the code includes a reference to the code as
revised.

Penalties: procedure

11. (1) If the Secretary of State decides that a person is liable to a penalty the Secretary of
State must notify the person.

(2) The notification must-
(a) state the Secretary of State’s reasons for the decision;
(b) state the amount of the penalty;
(c) specify the date by which and manner inwhich the penalty must be paid;
(d) explain how the person may object to the penalty.

(3) The person may give the Secretary of State notice of objection to the penalty on the
ground that-
(a) the person is not liable to the penalty, or
(b) the amount of the penalty is too high.

(4) A notice ofobjection must-
(a) be inwriting;
(b) give the reasons for the objection;
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(c) be given before the end of the period prescribed for the purposes of this sub-
paragraph.

(5) On considering a notice ofobjection the Secretary of State may-
(a) cancel the penalty;
(b) reduce the amount of the penalty;
(c) do neither of those things.

(6) The Secretary of State must inform the objector of the decision under sub-paragraph (5)
before the end of the period prescribed for the purposes of this sub-paragraph (or such
longer period as is agreed with the objector).

Penalties: appeals

12. (1) A person may appeal to the court against a penalty on the ground that-
(a) the person is not liable to the penalty;
(b) the amount of the penalty is too high.

(2) The court may-
(a) allow the appeal and cancel the penalty;
(b) allow the appeal and reduce the amount of the penalty;
(c) dismiss the appeal.

(3) An appeal under this section is a re-hearing of the Secretary of State’s decision and is to
be determined having regard to-
(a) any code of practice under paragraph 10 which has effect at the time of the appeal;
(b) any other matter which the court thinks is relevant (whether or not the Secretary of

State was aware of it).
(4) An appeal may be brought under this sectionwhether or not-

(a) the person has given notice ofobjection under paragraph 11(3);
(b) the penalty has been reduced under paragraph 11(5).

(5) In this section ‘‘the court’’ is-
(a) in England andWales, a county court;
(b) in Scotland, the sheriff.

(6) The sheriff may transfer the proceedings to the Court of Session.
(7) If the sheriff makes a determination under sub-paragraph (2), a party to the proceedings

may appeal against the determination on a point of law to-
(a) the Sheriff Principal, or
(b) the Court of Session.

Forgery, etc

13. (1) Section 188 has effect-
(a) as if a compliance certificate were a ‘‘relevant document’’;
(b) as if subsection (4) included a reference to a compliance certificate.

(2) A person commits an offence by pretending, with intent to deceive, to be a person
authorised to exercise a power under paragraph 7.

(3) A person guilty of an offence under sub-paragraph (2) is liable on summary conviction
to a fine not exceeding level 4 on the standard scale.

Regulations

14. Apower tomake regulations under this Schedule is exercisable by the Secretary of State.

Interpretation

15. (1) In this Schedule-
‘‘compliance assessment’’ has the meaning given in paragraph 1(5);
‘‘compliance certificate’’ has the meaning given in paragraph 1(2);
‘‘operator’’, in relation to a rail vehicle, means the person having the management of the

vehicle.
(2) If an exemption order under section 183 authorises the use of a rail vehicle even though

the vehicle does not conform with a provision of rail vehicle accessibility regulations, a
reference in this Schedule to provisions of rail vehicle accessibility regulations with which
the vehicle is required to conform does not, in relation to the vehicle, include a reference
to that provision.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.186(1): rail vehicle accessibility: compliance (in Pt 12: disabled

persons: transport). It is headed: rail vehicle accessibility: compliance.
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SCHEDULE 21 Section 189

Reasonable Adjustments: Supplementary

Preliminary

1. This Schedule applies for the purposes of Schedules 2, 4, 8,13 and 15.

Bindingobligations, etc

2. (1) This paragraph applies if-
(a) a binding obligation requires A to obtain the consent of another person to an

alteration of premises which Aoccupies,
(b) where A is a controller of let premises, a binding obligation requires A to obtain the

consent of another person to avariation of a termof the tenancy, or
(c) where A is a responsible person in relation to common parts, a binding obligation

requires A to obtain the consent of another person to an alteration of the common
parts.

(2) For the purpose of discharging a duty tomake reasonable adjustments-
(a) it is always reasonable forAto have to take steps to obtain the consent, but
(b) it is never reasonable forAtohave tomake the alterationbefore the consent is obtained.

(3) In this Schedule, a binding obligation is a legally binding obligation in relation to
premises, however arising; but the reference to a binding obligation in sub-paragraph
(1)(a) or (c) does not include a reference to an obligation imposed by a tenancy.

(4) The steps referred to in sub-paragraph (2)(a) do not include applying to a court or
tribunal.

Landlord’s consent

3. (1) This paragraph applies if-
(a) Aoccupies premises under a tenancy,
(b) A is proposing to make an alteration to the premises so as to comply with a duty to

make reasonable adjustments, and
(c) but for this paragraph, Awould not be entitled tomake the alteration.

(2) This paragraph also applies if-
(a) A is a responsible person in relation to commonparts,
(b) A is proposing to make an alteration to the common parts so as to comply with a

duty tomake reasonable adjustments,
(c) A is the tenant of property which includes the common parts, and
(d) but for this paragraph, Awould not be entitled tomake the alteration.

(3) The tenancy has effect as if it provided-
(a) forAtobe entitled tomake the alterationwith the written consent of the landlord,
(b) forAto have tomake awritten application for that consent,
(c) for the landlord not towithhold the consent unreasonably, and
(d) for the landlord to be able to give the consent subject to reasonable conditions.

(4) If a question arises as to whether A has made the alteration (and, accordingly, complied
with a duty to make reasonable adjustments), any constraint attributable to the tenancy
must be ignored unless A has applied to the landlord in writing for consent to the
alteration.

(5) For the purposes of sub-paragraph (1) or (2), A must be treated as not entitled to make
the alteration if the tenancy-
(a) imposes conditions which are to apply if A makes an alteration, or
(b) entitles the landlord to attach conditions to a consent to the alteration.

Proceedings before county court or sheriff

4. (1) This paragraph applies if, in a case within Part 3, 4, 6 or 7 of this Act-
(a) A has applied inwriting to the landlord for consent to the alteration, and
(b) the landlord has refused to give consent or has given consent subject to a condition.

(2) A (or a disabled person with an interest in the alteration being made) may refer the
matter to a county court or, in Scotland, the sheriff.

(3) The county court or sheriff must determine whether the refusal or condition is unreason-
able.

(4) If the county court or sheriff finds that the refusal or condition is unreasonable, the
county court or sheriff-
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(a) may make such declaration as it thinks appropriate;
(b) may make an order authorising A to make the alteration specified in the order (and

requiring Ato comply with such conditions as are so specified).

Joining landlord as party to proceedings

5. (1) This paragraph applies to proceedings relating to a contravention of this Act by virtue
of section 20.

(2) A party to the proceedings may request the employment tribunal, county court or
sheriff (‘‘the judicial authority’’) to direct that the landlord is joined or sisted as a party to
the proceedings.

(3) The judicial authority-
(a) must grant the request if it is made before the hearing of the complaint or claim

begins;
(b) may refuse the request if it is made after the hearing begins;
(c) must refuse the request if it is made after the complaint or claim has been

determined.
(4) If the landlord is joined or sisted as a party to the proceedings, the judicial authority

may determine whether-
(a) the landlord has refused to consent to the alteration;
(b) the landlord has consented subject to a condition;
(c) the refusal or conditionwas unreasonable.

(5) If the judicial authority finds that the refusal or conditionwas unreasonable, it-
(a) may make such declaration as it thinks appropriate;
(b) may make an order authorising A to make the alteration specified in the order (and

requiring Ato comply with such conditions as are so specified);
(c) may order the landlord to pay compensation to the complainant or claimant.

(6) An employment tribunal may act in reliance on sub-paragraph (5)(c) instead of, or in
addition to, acting in reliance on section 124(2); but if it orders the landlord to pay com-
pensation it must not do so in reliance on section 124(2).

(7) If a county court or the sheriff orders the landlord to pay compensation, it may not
orderAto do so.

Regulations

6. (1) Regulations may make provision as to circumstances in which a landlord is taken for the
purposes of this Schedule to have-
(a) withheld consent;
(b) withheld consent reasonably;
(c) withheld consent unreasonably.

(2) Regulations may make provision as to circumstances in which a condition subject to
which a landlord gives consent is taken-
(a) to be reasonable;
(b) to be unreasonable.

(3) Regulations may make provision supplementing or modifying the preceding paragraphs
of this Schedule, or provision made under this paragraph, in relation to a case where A’s
tenancy is a sub-tenancy.

(4) Provision made by virtue of this paragraph may amend the preceding paragraphs of
this Schedule.

Interpretation

7. An expression used in this Schedule and in Schedule 2, 4, 8, 13 or 15 has the same meaning
in this Schedule as in that Schedule.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.189: reasonable adjustments (in Pt 13: disability: miscella-

neous). It is headed: reasonable adjustments: supplementary.
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SCHEDULE 22 Section 191

Statutory Provisions

Statutory authority

1.
(1) A person (P) does not contravene a provision specified in the first column of the table,

so far as relating to the protected characteristic specified in the second column in respect
of that provision, if P does anything P must do pursuant to a requirement specified in
the third column.

Specified provision Protected characteristic Requirement

Parts 3 to 7 Age A requirement of an enactment

Parts 3 to 7 and 12 Disability A requirement of an enactment

A relevant requirement or
condition imposed by virtue
of an enactment

Parts 3 to 7 Religion or belief A requirement of an enactment

A relevant requirement or
condition imposed by virtue
of an enactment

Section 29(6) and Parts 6
and 7

Sex A requirement of an enactment

Parts 3, 4, 6 and 7 Sexual orientation A requirement of an enactment

A relevant requirement or
condition imposed by virtue
of an enactment

(2) A reference in the table to Part 6 does not include a reference to that Part so far as
relating to vocational training.

(3) In this paragraph a reference to an enactment includes a reference to-
(a) aMeasure of the General Synod of the Church of England;
(b) an enactment passed or made on or after the date onwhich this Act is passed.

(4) In the table, a relevant requirement or condition is a requirement or condition imposed
(whether before or after the passing of this Act) by-
(a) aMinister of the Crown;
(b) a member of the Scottish Executive;
(c) theNational Assembly forWales (constituted by the Government of WalesAct 1998);
(d) the Welsh Ministers, the First Minister for Wales or the Counsel General to the

Welsh Assembly Government.

Protection of women

2.
(1) A person (P) does not contravene a specified provision only by doing in relation to a

woman (W) anything P is required to do to comply with-
(a) a pre-1975 Act enactment concerning the protection of women;
(b) a relevant statutory provision (within the meaning of Part 1 of the Health and Safety

atWork etc. Act 1974) if it is done for the purpose of the protection of W (or a descrip-
tion of womenwhich includesW);

(c) a requirement of a provision specified in Schedule 1 to the Employment Act 1989
(provisions concernedwith protection of women at work).

(2) The references to the protectionofwomen are references to protecting women in relation to-
(a) pregnancy or maternity, or
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(b) any other circumstances giving rise to risks specifically affecting women.
(3) It does not matter whether the protection is restricted towomen.
(4) These are the specified provisions-

(a) Part 5 (work);
(b) Part 6 (education), so far as relating to vocational training.

(5) A pre-1975 Act enactment is an enactment contained in-
(a) an Act passed before the Sex Discrimination Act 1975;
(b) an instrument approved or made by or under such an Act (including one approved

or made after the passing of the 1975 Act).
(6) If an Act repeals and re-enacts (with or without modification) a pre-1975 enactment

then the provision re-enacted must be treated as being in a pre-1975 enactment.
(7) For the purposes of sub-paragraph (1)(c), a reference to a provision in Schedule 1 to the

Employment Act 1989 includes a reference to a provision for the time being having effect
in place of it.

(8) This paragraph applies only to the following protected characteristics-
(a) pregnancy and maternity;
(b) sex.

Educational appointments, etc: religious belief

3.
(1) A person does not contravene Part 5 (work) only by doing a relevant act in connection

with the employment of another in a relevant position.
(2) A relevant position is-

(a) the head teacher or principal of an educational establishment;
(b) the head, a fellow or other member of the academic staff of a college, or institution

in the nature of a college, in a university;
(c) a professorship of a university which is a canon professorship or one to which a

canonry is annexed.
(3) A relevant act is anything it is necessary to do to comply with-

(a) a requirement of an instrument relating to the establishment that the head teacher or
principal must be a member of a particular religious order;

(b) a requirement of an instrument relating to the college or institution that the holder of
the position must be awoman;

(c) an Act or instrument in accordance withwhich the professorship is a canon professor-
ship or one towhich a canonry is annexed.

(4) Sub-paragraph (3)(b) does not apply to an instrument taking effect on or after 16
January 1990 (the day on which section 5(3) of the Employment Act 1989 came into
force).

(5) A Minister of the Crown may by order provide that anything in sub-paragraphs (1) to
(3) does not have effect in relation to-
(a) a specified educational establishment or university;
(b) a specified description of educational establishments.

(6) An educational establishment is-
(a) a school within the meaning of the Education Act 1996 or the Education (Scotland)

Act 1980;
(b) a college, or institution in the nature of a college, in a university;
(c) an institution designated by order made, or having effect as if made, under section

129 of the Education Reform Act 1988;
(d) a college of further education within the meaning of section 36 of the Further and

Higher Education (Scotland) Act 1992;
(e) a university in Scotland;
(f) an institution designated by order under section 28 of the Further and Higher

Education Act 1992 or section 44 of the Further and Higher Education (Scotland) Act
1992.

(7) This paragraph does not affect paragraph 2 of Schedule 9.

4. A person does not contravene this Act only by doing anything which is permitted for the
purposes of-
(a) section 58(6) or (7) of the School Standards and Framework Act 1998 (dismissal of

teachers because of failure to give religious education efficiently);
(b) section 60(4) and (5) of that Act (religious considerations relating to certain appoint-

ments);
(c) section 124A of that Act (preference for certain teachers at independent schools of a

religious character).
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Crown employment, etc

5.
(1) A person does not contravene this Act-

(a) by making or continuing in force rules mentioned in sub-paragraph (2);
(b) by publishing, displaying or implementing such rules;
(c) by publishing the gist of such rules.

(2) The rules are rules restricting to persons of particular birth, nationality, descent or
residence-
(a) employment in the service of the Crown;
(b) employment by a prescribed public body;
(c) holding a public office (within the meaning of section 50).

(3) The power to make regulations for the purpose of sub-paragraph (2)(b) is exercisable by
theMinister for the Civil Service.

(4) In this paragraph ‘‘public body’’ means a body (whether corporate or unincorporated)
exercising public functions (within the meaning given by section 31(4)).

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.191: statutory provisions (in Pt 14: general exceptions). It is

headed: statutory provisions.

SCHEDULE 23 Section 196

General Exceptions

Acts authorised by statute or the executive

1. (1) This paragraph applies to anything done-
(a) in pursuance of an enactment;
(b) in pursuance of an instrument made by a member of the executive under an

enactment;
(c) to comply with a requirement imposed (whether before or after the passing of this

Act) by a member of the executive by virtue of an enactment;
(d) in pursuance of arrangements made (whether before or after the passing of this Act)

by or with the approval of, or for the time being approved by, a Minister of the
Crown;

(e) to comply with a condition imposed (whether before or after the passing of this Act)
by aMinister of the Crown.

(2) A person does not contravene Part 3, 4, 5 or 6 by doing anything to which this
paragraph applies which discriminates against another because of the other’s national-
ity.

(3) A person (A) does not contravene Part 3, 4, 5 or 6 if, by doing anything to which this
paragraph applies, A discriminates against another (B) by applying to B a provision,
criterion or practice which relates to-
(a) B’s place ofordinary residence;
(b) the length of time B has been present or resident in or outside the United Kingdom

or an areawithin it.

Organisations relating to religion orbelief

2. (1) This paragraph applies to an organisation the purpose of which is-
(a) to practise a religion or belief,
(b) to advance a religion or belief,
(c) to teach the practice or principles of a religion or belief,
(d) to enable persons of a religion or belief to receive any benefit, or to engage in any

activity,within the frameworkof that religion or belief, or
(e) to foster or maintain good relations between persons of different religions or beliefs.

(2) This paragraph does not apply to an organisation whose sole or main purpose is
commercial.

(3) The organisation does not contravene Part 3, 4 or 7, so far as relating to religion or belief
or sexual orientation, only by restricting-
(a) membership of the organisation;
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(b) participation in activities undertaken by the organisation or on its behalf or under its
auspices;

(c) the provision of goods, facilities or services in the course of activities undertaken by
the organisation or on its behalf or under its auspices;

(d) the use or disposal of premises owned or controlled by the organisation.
(4) A person does not contravene Part 3, 4 or 7, so far as relating to religion or belief or

sexual orientation, only by doing anything mentioned in sub-paragraph (3) on behalf of or
under the auspices of the organisation.

(5) A minister does not contravene Part 3, 4 or 7, so far as relating to religion or belief or
sexual orientation, only by restricting-
(a) participation in activities carried on in the performance of the minister’s functions in

connectionwith or in respect of the organisation;
(b) the provision of goods, facilities or services in the course of activities carried on in

the performance of the minister’s functions in connection with or in respect of the
organisation.

(6) Sub-paragraphs (3) to (5) permit a restriction relating to religion or belief only if it is
imposed-
(a) because of the purpose of the organisation, or
(b) to avoid causing offence, on grounds of the religion or belief to which the organisation

relates, to persons of that religion or belief.
(7) Sub-paragraphs (3) to (5) permit a restriction relating to sexual orientation only if it is

imposed-
(a) because it is necessary to comply with the doctrine of the organisation, or
(b) to avoid conflict with strongly held convictions within sub-paragraph (9).

(8) In sub-paragraph (5), the reference to a minister is a reference to a minister of religion,
or other person,who-
(a) performs functions in connection with a religion or belief to which the organisation

relates, and
(b) holds an office or appointment in, or is accredited, approved or recognised for the

purposes of the organisation.
(9) The strongly held convictions are-

(a) in the case of a religion, the strongly held religious convictions of a significant
number of the religion’s followers;

(b) in the case of a belief, the strongly held convictions relating to the belief of a significant
number of the belief’s followers.

(10) This paragraph does not permit anything which is prohibited by section 29, so far as
relating to sexual orientation, if it is done-
(a) on behalfof a public authority, and
(b) under the terms of a contract between the organisation and the public authority.

(11) In the application of this paragraph in relation to sexual orientation, sub-paragraph
(1)(e) must be ignored.

(12) In the application of this paragraph in relation to sexual orientation, in sub-paragraph
(3)(d), ‘‘disposal’’ does not include disposal of an interest in premises by way of sale if the
interest being disposed of is-

(a) the entirety of the organisation’s interest in the premises, or
(b) the entirety of the interest in respect of which the organisation has power of disposal.

(13) In this paragraph-
(a) ‘‘disposal’’ is to be construed in accordance with section 38;
(b) ‘‘public authority’’ has the meaning given in section 150(1).

Communal accommodation

3. (1) A person does not contravene this Act, so far as relating to sex discrimination or gender
reassignment discrimination, only because of anything done in relation to-
(a) the admission of persons to communal accommodation;
(b) the provision of a benefit, facility or service linked to the accommodation.

(2) Sub-paragraph (1)(a) does not apply unless the accommodation is managed in a way
which is as fair as possible to both men andwomen.

(3) In applying sub-paragraph (1)(a), account must be taken of-
(a) whether and how far it is reasonable to expect that the accommodation should be

altered or extended or that further accommodation should be provided, and
(b) the frequency of the demand or need for use of the accommodation by persons of

one sex as comparedwith those of the other.
(4) In applying sub-paragraph (1)(a) in relation to gender reassignment, account must also

be taken of whether and how far the conduct in question is a proportionate means of
achieving a legitimate aim.
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(5) Communal accommodation is residential accommodation which includes dormitories
or other shared sleeping accommodation which for reasons of privacy should be used
only by persons of the same sex.

(6) Communal accommodation may include-
(a) shared sleeping accommodation for men and for women;
(b) ordinary sleeping accommodation;
(c) residential accommodation all or part of which should be used only by persons of

the same sex because of the nature of the sanitary facilities serving the accommoda-
tion.

(7) Abenefit, facility or service is linked to communal accommodation if-
(a) it cannot properly and effectively be provided except for those using the accommoda-

tion, and
(b) a person could be refused use of the accommodation in reliance on sub-paragraph

(1)(a).
(8) This paragraph does not apply for the purposes of Part 5 (work) unless such arrangements

as are reasonably practicable are made to compensate for-
(a) in a case where sub-paragraph (1)(a) applies, the refusal of use of the accommoda-

tion;
(b) in a case where sub-paragraph (1)(b) applies, the refusal of provision of the benefit,

facility or service.

Training provided to non-EEAresidents, etc

4. (1) A person (A) does not contravene this Act, so far as relating to nationality, only by
providing a non-resident (B) with training, if A thinks that B does not intend to exercise in
Great Britain skills B obtains as a result.

(2) A non-resident is a personwho is not ordinarily resident in an EEA state.
(3) The reference to providing B with training is-

(a) if A employs B in relevant employment, a reference to doing anything in or in
connectionwith the employment;

(b) if A as a principal allows B to do relevant contract work, a reference to doing
anything in or in connectionwith allowing B to do the work;

(c) in a case within paragraph (a) or (b) or any other case, a reference to affording B
access to facilities for education or training or ancillary benefits.

(4) Employment or contract work is relevant if its sole or main purpose is the provision of
training in skills.

(5) In the case of training provided by the armed forces or Secretary of State for purposes
relating to defence, sub-paragraph (1) has effect as if-
(a) the reference in sub-paragraph (2) to an EEA state were a reference to Great

Britain, and
(b) in sub-paragraph (4), for ‘‘its sole or main purpose is’’ there were substituted ‘‘it is

for purposes including’’.
(6) ‘‘Contract work’’ and ‘‘principal’’ each have the meaning given in section 41.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.196: general (in Pt 14: general exceptions). It is headed: gener-

al exceptions.

SCHEDULE 24 Section 203

Harmonisation: Exceptions

Part 1 (public sector duty regarding socio-economic inequalities)
Chapter 2 of Part 5 (occupational pensions)
Section 78 (gender pay gap)
Section 106 (election candidates: diversity information)
Chapters 1 to 3 and 5 of Part 9 (enforcement), except section 136
Sections 142 and 146 (unenforceable terms, declaration in respect of void terms)
Chapter 1 of Part 11 (public sector equality duty)
Part 12 (disabled persons: transport)
Part 13 (disability: miscellaneous)
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Section 197 (power to specify age exceptions)
Part 15 (family property)
Part 16 (general and miscellaneous)
Schedule 1 (disability: supplementary provision)
In Schedule 3 (services and public functions: exceptions)-

(a) in Part 3 (health and care), paragraphs 13 and 14;
(b) Part 4 (immigration);
(c) Part 5 (insurance);
(d) Part 6 (marriage);
(e) Part 7 (separate and single services), except paragraph 30;
(f) Part 8 (television, radio and on-line broadcasting and distribution);
(g) Part 9 (transport);
(h) Part 10 (supplementary)

Schedule 4 (premises: reasonable adjustments)
Schedule 5 (premises: exceptions), except paragraph 1
Schedule 6 (office-holders: excluded offices), except so far as relating to colour or nationality or
marriage and civil partnership
Schedule 8 (work: reasonable adjustments)
In Schedule 9 (work: exceptions)-

(a) Part 1 (general), except so far as relating to colour or nationality;
(b) Part 2 (exceptions relating to age);
(c) Part 3 (other exceptions), except paragraph 19 so far as relating to colour or nationality

Schedule 10 (education: accessibility for disabled pupils)
Schedule 13 (education: reasonable adjustments), except paragraphs 2, 5, 6 and 9
Schedule 17 (education: disabled pupils: enforcement)
Schedule 18 (public sector equality duty: exceptions)
Schedule 19 (list of public authorities)
Schedule 20 (rail vehicle accessibility: compliance)
Schedule 21 (reasonable adjustments: supplementary)
In Schedule 22 (exceptions: statutory provisions), paragraphs 2 and 5
Schedule 23 (general exceptions), except paragraph 2
Schedule 25 (information society services)

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This Schedule is introduced by s.203: harmonisation (in Pt 14: general exceptions). It is headed:

harmonisation: exceptions.

SCHEDULE 25 Section 206

Information Society Services

Service providers

1.
(1) This paragraph applies where a person concerned with the provision of an information

society service (an ‘‘information society service provider’’) is established in Great
Britain.

(2) This Act applies to anything done by the person in an EEA state (other than the United
Kingdom) in providing the service as this Act would apply if the act in question were
done by the person inGreat Britain.

2.
(1) This paragraph applies where an information society service provider is established in

an EEA state (other than the UnitedKingdom).
(2) This Act does not apply to anything done by the person in providing the service.
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Exceptions for mere conduits

3.
(1) An information society service provider does not contravene this Act only by providing

somuch of an information society service as consists in-
(a) the provision of access to a communication network, or
(b) the transmission in a communication network of information provided by the

recipient of the service.
(2) But sub-paragraph (1) applies only if the service provider does not-

(a) initiate the transmission,
(b) select the recipient of the transmission, or
(c) select or modify the information contained in the transmission.

(3) For the purposes of sub-paragraph (1), the provision of access to a communication
network, and the transmission of information in a communication network, includes the
automatic, intermediate and transient storage of the information transmitted so far as the
storage is solely for the purpose of carrying out the transmission in the network.

(4) Sub-paragraph (3) does not apply if the information is stored for longer than is
reasonably necessary for the transmission.

Exception forcaching

4.
(1) This paragraph applies where an information society service consists in the transmission

in a communication networkof information provided by a recipient of the service.
(2) The information society service provider does not contravene this Act only by doing

anything in connection with the automatic, intermediate and temporary storage of infor-
mation so provided if-
(a) the storage of the information is solely for the purpose of making more efficient the

onward transmission of the information to other recipients of the service at their
request, and

(b) the condition in sub-paragraph (3) is satisfied.
(3) The condition is that the service-provider-

(a) does not modify the information,
(b) complies with such conditions as are attached to having access to the information,

and
(c) (where sub-paragraph (4) applies) expeditiously removes the information or disables

access to it.
(4) This sub-paragraph applies if the service-provider obtains actual knowledge that-

(a) the information at the initial source of the transmission has been removed from the
network,

(b) access to it has been disabled, or
(c) a court or administrative authority has required the removal from the network of, or

the disablement of access to, the information.

Exception for hosting

5.
(1) An information society service provider does not contravene this Act only by doing

anything in providing so much of an information society service as consists in the storage
of information provided by a recipient of the service, if-
(a) the service provider had no actual knowledge when the information was provided

that its provision amounted to a contravention of this Act, or
(b) on obtaining actual knowledge that the provision of the information amounted to a

contravention of that section, the service provider expeditiously removed the informa-
tion or disabled access to it.

(2) Sub-paragraph (1) does not apply if the recipient of the service is acting under the
authority of the control of the service provider.

Monitoringobligations

6. An injunction or interdict under Part 1 of the Equality Act 2006 may not impose on a
person concerned with the provision of a service of a description given in paragraph 3(1),
4(1) or 5(1)-
(a) a liability the imposition of which would contravene Article 12, 13 or 14 of the E-

Commerce Directive;
(b) a general obligation of the description given in Article 15 of that Directive.
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Interpretation

7.
(1) This paragraph applies for the purposes of this Schedule.
(2) ‘‘Information society service’’-

(a) has the meaning given in Article 2(a) of the E-Commerce Directive (which refers to
Article 1(2) of Directive 98/34/EC of the European Parliament and of the Council of
22 June 1998 laying down a procedure for the provision of information in the field of
technical standards and regulations), and

(b) is summarised in recital 17 of the E-Commerce Directive as covering ‘‘any service
normally provided for remuneration, at a distance, by means of electronic equipment
for the processing (including digital compression) and storage of data, and at the
individual request of a recipient of a service’’.

(3) ‘‘The E-Commerce Directive’’ means Directive 2000/31/EC of the European
Parliament and of the Council of 8 June 2000 on certain legal aspects of information
society services, in particular electronic commerce, in the Internal Market (Directive on
electronic commerce).

(4) ‘‘Recipient’’ means a personwho (whether for professional purposes or not) uses an infor-
mation society service, in particular for seeking information or making it accessible.

(5) An information society service-provider is ‘‘established’’ in a country or territory if the
service-provider-
(a) effectively pursues an economic activity using a fixed establishment in that country

or territory for an indefinite period, and
(b) is a national of an EEA state or a body mentioned in Article 48 of the EEC treaty.

(6) The presence or use in a particular place of equipment or other technical means of
providing an information society service is not itself sufficient to constitute the establish-
ment of a service-provider.

(7) Where it cannot be decided from which of a number of establishments an information
society service is provided, the service is to be regarded as provided from the establish-
ment at the centre of the information society service provider’s activities relating to that
service.

(8) Section 212(4) does not apply to references to providing a service.

GENERALNOTE
This section first appeared in Bill 85, in the same terms.
This Schedule is introduced by s.206: information society services (in Pt 15: general and mis-

cellaneous). It is headed: information society services.

SCHEDULE 26 Section 211

Amendments

Local Government Act1988

1. Part 2 of the Local Government Act 1988 (public supply or works contracts) is amended
as follows.

2. In section 17 (local and other public authority contracts: exclusion of non-commercial con-
siderations)-
(a) omit subsection (9), and
(b) after that subsection insert-

‘‘(10) This section does not prevent a public authority to which it applies from
exercising any function regulated by this section with reference to a non-
commercial matter to the extent that the authority considers it necessary
or expedient to do so to enable or facilitate compliance with-

(a) the duty imposed on it by section 149 of the Equality Act 2010 (public
sector equality duty), or

(b) any duty imposed on it by regulations under section 153 or 154 of that
Act (powers to impose specific duties).’’

15—272

15/SCH.26 Equality Act 2010



3. Omit section 18 (exceptions to section 17 relating to race relations matters).

4. In section 19 (provisions supplementary to or consequential on section 17) omit
subsection (10).

Employment Act1989

5.
(1) Section 12 of the Employment Act 1989 (Sikhs: requirements as to safety helmets) is

amended as follows.
(2) In subsection (1), for ‘‘requirement or condition’’, in the first three places, substitute

‘‘provision, criterion or practice’’.
(3) In that subsection, for the words from ‘‘section 1(1)(b)’’ to the end substitute ‘‘section 19

of the EqualityAct 2010 (indirect discrimination), the provision, criterion or practice is to
be taken as one in relation to which the condition in subsection (2)(d) of that section (pro-
portionate means of achieving a legitimate aim) is satisfied’’.

(4) In subsection (2), for the words from ‘‘the Race Relations Act’’ to the end substitute
‘‘section 13 of the Equality Act 2010 as giving rise to discrimination against any other
person’’.

Equality Act 2006

6. The EqualityAct 2006 is amended as follows.

7.
(1) Section 8 (equality and diversity) is amended as follows.
(2) In subsection (1)-

(a) in paragraph (d) for ‘‘equality enactments’’ substitute ‘‘EqualityAct 2010’’, and
(b) in paragraph (e) for ‘‘the equality enactments’’ substitute ‘‘that Act’’.

(3) In subsection (4) for ‘‘Disability Discrimination Act 1995 (c. 50)’’ substitute ‘‘Equality
Act 2010’’.

8. In section 10(2) (meaning of group) for paragraph (d) substitute-
‘‘(d) gender reassignment (within the meaning of section 7 of the Equality Act

2010),’’.

9. For section 11(3)(c) (interpretation) substitute-
‘‘(c) a reference to the equality and human rights enactments is a reference to the

HumanRights Act 1998, this Act and the EqualityAct 2010.’’

10.
(1) Section 14 (codes of practice) is amended as follows.
(2) For subsection (1) substitute-

‘‘(1) The Commission may issue a code of practice in connection with any matter
addressed by the EqualityAct 2010.’’

(3) In subsection (2)(a) for ‘‘a provision or enactment listed in subsection (1)’’ substitute ‘‘the
EqualityAct 2010 or an enactment made under that Act’’.

(4) In subsection (3)-
(a) in paragraph (a) for ‘‘section 49G(7) of the Disability Discrimination Act 1995 (c.

50)’’ substitute ‘‘section 190(7) of the EqualityAct 2010’’, and
(b) for paragraph (c)(iv) substitute-

‘‘(iv) section 190 of the EqualityAct 2010.’’
(5) In subsection (5)(a) for ‘‘listed in subsection (1)’’ substitute ‘‘a matter addressed by the

EqualityAct 2010’’.
(6) In subsection (9) for ‘‘section 76A’’ to ‘‘duties)’’ substitute ‘‘section 149, 153 or 154 of the

EqualityAct 2010 (public sector equality duty)’’.

11. In section 16(4) (inquiries: matters which the Commission may consider and report on)
for ‘‘equality enactments’’ substitute ‘‘EqualityAct 2010’’.

12. In section 21(2)(b) (unlawful act notice: specification of legislative provision) for
‘‘equality enactments’’ substitute ‘‘EqualityAct 2010’’.

13. After section 24 insert-

‘‘24A Enforcement powers: supplemental

(1) This section has effect in relation to-
15—273

15/SCH.262010 c.15



(a) an act which is unlawful because, by virtue of any of sections 13 to 18 of the
EqualityAct 2010, it amounts to a contravention of any of Parts 3, 4, 5, 6 or 7 of
that Act,

(b) an act which is unlawful because it amounts to a contravention of section
60(1) of that Act (or to a contravention of section 111 or 112 of that Act that
relates to a contravention of section 60(1) of that Act) (enquiries about
disability and health),

(c) an act which is unlawful because it amounts to a contravention of section 106
of that Act (information about diversity in range of election candidates etc.),

(d) an act which is unlawful because, by virtue of section 108(1) of that Act, it
amounts to a contravention of any of Parts 3, 4, 5, 6 or 7 of that Act, or

(e) the application of a provision, criterion or practice which, by virtue of section
19 of that Act, amounts to a contravention of that Act.

(2) For the purposes of sections 20 to 24 of this Act, it is immaterial whether the
Commission knows or suspects that a person has been or may be affected by the
unlawful act or application.

(3) For those purposes, an unlawful act includes making arrangements to act in a
particular way which would, if applied to an individual, amount to a contravention
mentioned in subsection (1)(a).

(4) Nothing in this Act affects the entitlement of a person to bring proceedings
under the EqualityAct 2010 in respect of a contravention mentioned in subsection
(1).’’

14. Omit section 25 (restraint of unlawful advertising etc.).

15. Omit section 26 (supplemental).

16.
(1) Section 27 (conciliation) is amended as follows.
(2) For subsection (1) (disputes in relation towhich the Commission may make arrangements

for the provision of conciliation services) substitute-
‘‘(1) The Commission may make arrangements for the provision of conciliation

services for disputes in respect of which proceedings have been or could be
determined by virtue of section 114 of the EqualityAct 2010.’’

17.
(1) Section 28 (legal assistance) is amended as follows.
(2) In subsection (1)-

(a) in paragraph (a) for ‘‘equality enactments’’ substitute ‘‘EqualityAct 2010’’, and
(b) in paragraph (b) for ‘‘the equality enactments’’ substitute ‘‘that Act’’.

(3) In subsection (5) for ‘‘Part V of the Disability Discrimination Act 1995 (c. 50) (public’’
substitute ‘‘Part 12 of the EqualityAct 2010 (disabled persons:’’.

(4) In subsection (6)-
(a) for ‘‘the equality enactments’’, on the first occasion it appears, substitute ‘‘the

EqualityAct 2010’’, and
(b) for ‘‘the equality enactments’’, on each other occasion it appears, substitute ‘‘that Act’’.

(5) In subsection (7)-
(a) in paragraph (a) for ‘‘equality enactments’’ substitute ‘‘EqualityAct 2010’’, and
(b) in paragraph (b) for ‘‘the equality enactments’’ substitute ‘‘that Act’’.

(6) In subsection (8) for ‘‘Part Vof the Disability Discrimination Act 1995 (c. 50)’’ substitute
‘‘Part 12 of the EqualityAct 2010’’.

(7) In subsection (9) for ‘‘equality enactments’’ substitute ‘‘EqualityAct 2010’’.
(8) In subsection (12)-

(a) for ‘‘A reference in’’ to ‘‘includes a reference’’ substitute ‘‘This section applies’’, and
(b) after paragraph (b) add ‘‘as it applies to the EqualityAct 2010.’’

18. For section 31(1) (duties in respect of which Commission may assess compliance)
substitute-
‘‘(1) The Commission may assess the extent to which or the manner in which a

person has complied with a duty under or by virtue of section 149, 153 or 154 of
the EqualityAct 2010 (public sector equality duty).’’

19.
(1) Section 32 (public sector duties: compliance notice) is amended as follows.
(2) For subsection (1) substitute-

‘‘(1) This section applies where the Commission thinks that a person has failed to
comply with a duty under or by virtue of section 149, 153 or 154 of the Equality
Act 2010 (public sector equality duty).’’
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(3) In subsection (4) for ‘‘section 76A’’ to ‘‘Disability Discrimination Act 1995’’ substitute
‘‘section 149 of the EqualityAct 2010’’.

(4) In subsection (9)(a) for ‘‘section 76A’’ to ‘‘Disability Discrimination Act 1995 (c. 50)’’
substitute ‘‘section 149 of the EqualityAct 2010’’.

(5) In subsection (9)(b) for ‘‘in any other case’’ substitute ‘‘where the notice related to a duty
by virtue of section 153 or 154 of that Act’’.

(6) In subsection (11) for ‘‘section 76B’’ to ‘‘Disability Discrimination Act 1995’’ substitute
‘‘section 153 or 154 of the EqualityAct 2010’’.

20. Omit section 33 (equality and human rights enactments).

21.
(1) Section 34 (meaning of unlawful) is amended as follows.
(2) In subsection (1) for ‘‘equality enactments’’ substitute ‘‘EqualityAct 2010’’.
(3) In subsection (2)-

(a) after ‘‘virtue of’’ insert ‘‘any of the following provisions of the Equality Act 2010’’,
and

(b) for paragraphs (a) to (c) substitute-
‘‘(a) section 1 (public sector duty regarding socio-economic inequalities),
(b) section 149,153 or 154 (public sector equality duty),
(c) Part 12 (disabled persons: transport), or
(d) section 190 (disability: improvements to let dwelling houses).’’

22.
(1) Section 35 (general: definitions) is amended as follows.
(2) In the definition of ‘‘religion or belief’’, for ‘‘Part 2 (as defined by section 44)’’ substitute

‘‘section 10 of the EqualityAct 2010’’.
(3) For the definition of ‘‘sexual orientation’’ substitute-

‘‘‘‘‘‘sexual orientation’’ has the same meaning as in section 12 of the Equality Act
2010.’’

23. In section 39(4) (orders subject to affirmative resolution procedure) for ‘‘, 27(10) or
33(3)’’ substitute ‘‘or 27(10)’’.

24. Omit section 43 (transitional: rented housing in Scotland).

25. Omit Part 2 (discrimination on grounds of religion or belief).

26. Omit section 81 (regulations).

27. Omit Part 4 (public functions).

28. In section 94(3) (extent:Northern Ireland)-
(a) omit ‘‘and 41 to 56’’, and
(b) omit ‘‘and theDisability Discrimination Act 1995 (c. 50)’’.

29.
(1) Schedule 1 (the Commission: constitution, etc.) is amended as follows.
(2) In paragraph 52(3)(a) for ‘‘Parts 1, 3, 4, 5 and 5B of the Disability Discrimination Act

1995 (c. 50)’’ substitute ‘‘Parts 2, 3, 4, 6, 7, 12 and 13 of the Equality Act 2010, in so far as
they relate to disability’’.

(3) In paragraph 53 for ‘‘Part 2 of the Disability Discrimination Act 1995 (c. 50)’’ substitute
‘‘Part 5 of the EqualityAct 2010’’.

(4) In paragraph 54 for ‘‘Part 2 of the Disability Discrimination Act 1995’’ substitute ‘‘Part
5 of the EqualityAct 2010’’.

30. In Schedule 3 (consequential amendments), omit paragraphs 6 to 35 and 41 to 56.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This Schedule is introduced by s.211(1): amendments, repeals and revocations (in Pt 15: general

and miscellaneous). It is headed: amendments.
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SCHEDULE 27 Section 211

Repeals and Revocations

Part 1

Repeals

Short title Extent of repeal

Equal PayAct 1970 The wholeAct.

Sex Discrimination Act 1975 The wholeAct.

RaceRelations Act 1976 The wholeAct.

Sex Discrimination Act 1986 The wholeAct.

Local Government Act 1988 Section 17(9).

Section 18.

Section 19(10).

Employment Act 1989 Sections 1 to 7.

Section 9.

Social SecurityAct 1989 In Schedule 5, paragraph 5.

DisabilityDiscrimination Act 1995 The wholeAct.

Pensions Act 1995 Sections 62 to 65.

Greater London AuthorityAct 1999 Section 404.

Sex Discrimination (Election
Candidates) Act 2002

Section 1.

Civil PartnershipAct 2004 Section 6(1)(b) and (2).

Education (Additional Support for
Learning) (Scotland) Act 2004

In section 17(1) ‘‘to exercise the functions which are
conferred on aTribunal by virtue of this Act’’.

EqualityAct 2006 Section 25.

Section 26.

Section 33.

Section 43.

Part 2.

Section 81.

Part 4.

In section 94(3) ‘‘and 41 to 56’’ and ‘‘and the
DisabilityDiscrimination Act 1995 (c. 50)’’.

In Schedule 3-
(a) paragraphs 6 to 35;
(b) paragraphs 41 to 56.
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Part 2

Revocations

Title Extent of revocation

Occupational Pension Schemes (Equal
Treatment) Regulations 1995 (S.I.
1995/3183)

The wholeRegulations.

Employment Equality (Religion or
Belief) Regulations 2003 (S.I. 2003/
1660)

The wholeRegulations.

Employment Equality (Sexual Orienta-
tion) Regulations 2003 (S.I. 2003/
1661)

The wholeRegulations.

Disability Discrimination Act 1995
(Pensions) Regulations 2003 (S.I.
2003/2770)

The wholeRegulations.

Occupational Pension Schemes (Equal
Treatment) (Amendment) Regula-
tions 2005 (S.I. 2005/1923)

The wholeRegulations.

Employment Equality (Age) Regulations
2006 (S.I. 2006/ 1031)

ThewholeRegulations (other than Schedules 6 and 8).

Equality Act (Sexual Orientation) Regu-
lations 2007 (S.I. 2007/1263)

The wholeRegulations.

Sex Discrimination (Amendment of
Legislation) Regulations 2008 (S.I.
2008/ 963)

The wholeRegulations.

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This Schedule is introduced by s.211(2): amendments, repeals and revocations (in Pt 15: gener-

al and miscellaneous). It is headed: repeals and revocations.

SCHEDULE 28 Section 214

Index of Defined Expressions

Expression Provision

Accrual of rights, in relation to an occupational
pension scheme

Section 212(12)

Additional maternity leave Section 213(6) and (7)

Additional maternity leave period Section 213(8)

Age discrimination Section 25(1)

Age group Section 5(2)

Armed forces Section 212(1)

Association Section 107(2)
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Expression Provision

Auxiliary aid Section 20(11)

Belief Section 10(2)

Breach of an equality clause or rule Section 212(8)

The Commission Section 212(1)

Commonhold Section 38(7)

Compulsory maternity leave Section 213(3)

Contract work Section 41(6)

Contract worker Section 41(7)

Contravention of this Act Section 212(9)

Crown employment Section 83(9)

Detriment Section 212(1) and (5)

Disability Section 6(1)

Disability discrimination Section 25(2)

Disabled person Section 6(2) and (4)

Discrimination Sections 13 to 19, 21 and 108

Disposal, in relation to premises Section 38(3) to (5)

Education Acts Section 212(1)

Employer, in relation to an occupational pension
scheme

Section 212(11)

Employment Section 212(1)

Enactment Section 212(1)

Equality clause Section 212(1)

Equality rule Section 212(1)

Firm Section 46(2)

Gender reassignment Section 7(1)

Gender reassignment discrimination Section 25(3)

Harassment Section 26(1)

Independent educational institution Section 89(7)

LLP Section 46(4)

Man Section 212(1)

Marriage and civil partnership Section 8

Marriage and civil partnership discrimination Section 25(4)

Maternity equality clause Section 212(1)

Maternity equality rule Section 212(1)

Maternity leave Section 213(2)

Member, in relation to an occupational pension scheme Section 212(10)

Member of the executive Section 212(7)

Non-discrimination rule Section 212(1)

Occupation, in relation to premises Section 212(6)

Occupational pension scheme Section 212(1)
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Expression Provision

Offshore work Section 82(3)

Ordinary maternity leave Section 213(4) and (5)

Parent Section 212(1)

Pension credit member Section 212(11)

Pensionable service Section 212(11)

Pensioner member Section 212(11)

Personal office Section 49(2)

Physical feature Section 20(10)

Pregnancy and maternity discrimination Section 25(5)

Premises Section 38(2)

Prescribed Section 212(1)

Profession Section 212(1)

Proposed firm Section 46(3)

Proposed LLP Section 46(5)

Proprietor, in relation to a school Section 89(4)

Protected characteristics Section 4

Protected period, in relation to pregnancy Section 18(6)

Provision of a service Sections 31 and 212(4)

Public function Sections 31(4) and 150(5)

Public office Sections 50(2) and 52(4)

Pupil Section 89(3)

Race Section 9(1)

Race discrimination Section 25(6)

Reasonable adjustments, duty tomake Section 20

Relevant member of theHouse of Commons staff Section 83(5)

Relevant member of theHouse of Lords staff Section 83(6)

Relevant person, in relation to a personal or public
office

Section 52(6)

Religion Section 10(1)

Religious or belief-related discrimination Section 25(7)

Requirement, the first, second or third Section 20

Responsible body, in relation to a further or higher
education institution

Section 91(12)

Responsible body, in relation to a school Section 85(9)

School Section 89(5) and (6)

Service-provider Section 29(1)

Sex Section 11

Sex discrimination Section 25(8)

Sex equality clause Section 212(1)

Sex equality rule Section 212(1)
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Expression Provision

Sexual orientation Section 12(1)

Sexual orientation discrimination Section 25(9)

Student Section 94(3)

Subordinate legislation Section 212(1)

Substantial Section 212(1)

Taxi, for the purposes of Part 3 (services and public
functions)

Schedule 2, paragraph 4

Taxi, for the purposes of Chapter 1 of Part 12 (disabled
persons: transport)

Section 173(1)

Tenancy Section 38(6)

Trade Section 212(1)

Transsexual person Section 7(2)

Trustees or managers, in relation to an occupational
pension scheme

Section 212(11)

University Section 94(4)

Victimisation Section 27(1)

Vocational training Section 56(6)

Woman Section 212(1)

GENERALNOTE
This section appeared in Bill 85. It reappeared in amended form in lords’ amendments.
This Schedule is introduced by s.214: index of defined expressions (in Pt 15: general and miscel-

laneous). It is headed: index of defined expressions.
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Index

References are to sections and Schedules

EQUALITY
see also EQUALITY (DISABLED

PERSONS); EQUALITY
(ENFORCEMENT)

advancement of equality

positive action, 158–159

public sector equality duty, 149–157

age

exceptions, 197

protected characteristics, 5

agents’ liability, 110

aiding contraventions, 112

amendments, 211, Sch.26

associations

application of statutory provisions, 100

exceptions, 107, Sch.15, Sch.16

guests, 102–103

interpretation provisions, 107

members and associates, 101, 103

political candidates, 104–106

charities

educational charities, 99, Sch.14

general exception, 193–194

civil partnerships

housekeeping allowance, 201

protected characteristics, 8

religious premises, 202

collective agreements

declaration in respect of void terms, 146

void and unenforceable terms, 145

commencement provisions, 216

contracts

collective agreements and rules of

undertakings, 145–146

contracting out, 144

interpretation provisions, 148

qualifying compromise contracts, 147

removal or modification of

unenforceable terms, 143

unenforceable terms, 142

Crown application, 205

discrimination

adjustments for disabled persons,

20–22

combined discrimination, 14

comparison by ref7erence to

circumstances, 23

direct discrimination, 13

disability, 15

EQUALITYçcont.
dual characteristics, 14

gender reassignment, 16

indirect discrimination, 19

irrelevance of alleged discriminator’s

characteristics, 24

pregnancy and maternity discrimination

(non-work cases), 17

pregnancy and maternity

discrimination (work cases), 18

references to particular strands of

discrimination, 25

education

educational charities and

endowments, 99, Sch.14

further and higher education, 90–94

qualifications bodies, 95–97

reasonable adjustments, 98, Sch.13

schools, 84–89

employees’ liability, 110

employers’ liability, 109

employment

barristers and advocates, 47–48

contract workers, 41

employees and applicants, 39–40

employment service providers, 55–56

enquiries about disability/health

during recruitment, 60

equality of terms, 64–80

exceptions, 83, Sch.8, Sch.9

interpretation provisions, 83

local authority members, 58–59

occupational pension schemes, 61–63

office holders, 49–52, Sch.6

offshore work, 82

partnerships, 44–46

police officers, 42–43

positive action in recruitment and

promotion, 159

pregnancy and maternity equality,

72–76

qualifications bodies, 53–54

sex equality, 64–71

ships and hovercraft, 81

trade organisations, 57

EU harmonisation, 203–204, Sch.24

exceptions

age, 197

charities, 193–194
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EQUALITYçcont.
exceptionsçcont.

general exceptions, 196, Sch.23

national security, 192

sport, 195

statutory provisions, 191, Sch.22

family property

abolition of husband’s duty to

maintain wife, 198

abolition of presumption of

advancement, 199

civil partners’ housekeeping

allowance, 201

Married Women’s Property Act 1964

amendment, 200

further and higher education

admission and treatment of students, 91

application of statutory provisions, 90

courses, 92

exceptions, 94, Sch.12

interpretation provisions, 94

recreational or training facilities, 93

gender reassignment, 7, 16

harassment

employees and applicants, 40

prohibited conduct, 26

hovercraft

employment, 81

provision of services, 30

information society services, 206, Sch.25

instructing, causing or inducing

contraventions, 111

interpretation provisions, 212–214, Sch.28

marital status, 8

national security, 192

occupational pension schemes, 61–63

positive action, 158–159

pregnancy and maternity equality

exclusion of discrimination

provisions, 76

maternity equality clauses, 73–74

maternity equality rule, 75

non-work cases, 17

relevant types of work, 72

work cases, 18

premises

application of statutory provisions, 32

disposal, 33–34

exceptions, 38, Sch.4, Sch.5

interpretation provisions, 38

management, 35

reasonable adjustments, 36–37

principals’ liability, 109

prohibited conduct

aiding contraventions, 112

discrimination, 13–25

EQUALITYçcont.
prohibited conductçcont.

harassment, 26

instructing, causing or inducing

contraventions, 111

liability of employees and agents, 110

liability of employers and principals, 109

relationships that have ended, 108

victimisation, 27

protected characteristics

age, 5

disability, 6, Sch.1

gender reassignment, 7

marriage and civil partnership, 8

protected characteristics, 4

race, 9

religion or belief, 10

sex, 11

sexual orientation, 12

public sector equality duty

cross-border authorities, 154

enforcement, 156

exceptions, 149, Sch.18

generally, 149

imposition of specific duties, 153–155

interpretation provisions, 157

public authorities and public

functions, 150, Sch.19

specification of public authorities,

151–152

qualifications bodies

education, 95–97

employment, 53–54

race, 9

reasonable adjustments

common parts, 36

common parts (Scotland), 37

disabled persons, 20–22, 189, Sch.21

education, 98, Sch.13

leasehold/commonhold premises, 36

relationships that have ended, 108

religion or belief, 10

repeals and revocations, 211, Sch.27

schools

accessibility for disabled pupils, 88,

Sch.10

admission and treatment of pupils, 85

application of certain powers under

Education Act 1996, 87

application of statutory provisions, 84

exceptions, 89, Sch.11

interpretation provisions, 89

victimisation of pupils for conduct of

parents, 86

services and public functions

application of statutory provisions, 28
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EQUALITYçcont.
services and public functionsçcont.

exceptions, 31, Sch.2, Sch.3

interpretation provisions, 31

provision of services, 29

ships and hovercraft, 30

sex equality

comparators, 79

contractual pay, 71

equal work, 65

exceptions, 80, Sch.7

exclusion of discrimination

provisions, 70

gender pay gap information, 78

interpretation provisions, 80

material factor defence, 69

pay discussions, 77

pregnancy and maternity equality,

72–76

protected characteristics, 11

relevant types of work, 64

sex equality clause, 66

sex equality rule, 67–68

sexual orientation, 12

ships

employment, 81

provision of services, 30

socio-economic inequalities

enforcement, 3

public sector duties, 1–2

sport, 195

subordinate legislation, 207–210

undertakings, rules of

declaration in respect of void terms, 146

void and unenforceable terms, 145

victimisation, 27

EQUALITY (DISABLEDPERSONS)
see also EQUALITY
determination of disability, 6, Sch.1

discrimination arising from disability, 15

forgery and false statements, 188

improvements to let dwellings, 190

protected characteristics, 6, Sch.1

public service vehicles

accessibility certificates, 176

accessibility regulations, 174

approval certificates, 177

fees, 180

interpretation provisions, 181

offence of contravening accessibility

regulations, 175

reviews and appeals, 179

special authorisations, 178

rail vehicles

accessibility regulations, 182

annual report on exemption orders, 185

EQUALITY (DISABLED
PERSONS)çcont.

rail vehiclesçcont.
compliance, 186, Sch.20

exemptions from accessibility

regulations, 183–184

interpretation provisions, 187

reasonable adjustments

common parts, 36

common parts (Scotland), 37

education, 98, Sch.13

generally, 20–22, 189, Sch.21

leasehold/commonhold premises, 36

schools, accessibility in, 88, Sch.10

taxis and private hire vehicles

accessibility regulations, 160

appeals, 172

assistance dogs (private hire

vehicles), 170–171

assistance dogs (taxis), 168–169

control of numbers of licensed taxis, 161

designated transport facilities, 162

exemption from accessibility

regulations, 164

interpretation provisions, 173

lists of wheelchair-accessible vehicles, 167

passengers in wheelchairs, 165–167

taxi licence conditional on

compliance with accessibility

regulations, 163

EQUALITY (ENFORCEMENT)
see also EQUALITY
burden of proof, 136

civil courts

education cases, 116, Sch.17

immigration cases, 115

jurisdiction, 114

national security, 117

remedies, 119

time limits, 118

conduct giving rise to separate

proceedings, 140

employment tribunals

armed forces cases, 121

jurisdiction, 120

national security, 125

occupational pension schemes, 126

references by court to tribunal, 122

remedies, 124–126

time limits, 123

equality of terms

arrears claims brought by pensioner

members, 134

assessment of whether work is of

equal value, 131

jurisdiction, 127
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EQUALITY (ENFORCEMENT)çcont.
equality of termsçcont.

non-pensions cases, 132

pensions cases, 133

references by court to tribunal, 128

remedies, 132–134

supplementary provisions, 135

EQUALITY (ENFORCEMENT)çcont.
equality of termsçcont.

time limits, 129–130

interest, 139

interpretation provisions, 141

obtaining information, etc., 138

previous findings, 137

proceedings, 113
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